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Comments on the
Preliminary Document
Regional Agreement on Access to Information, Public Participation and
Access to Justice in Environmental Matters in Latin America and the Caribbean

1. General Observation:
This is an impressive document which reflects the amount of serious discussion that has
taken place. The comments below are intended to help refine the document, not to make
any radical changes, except for the definitions.

2. Preamble: this extensive preamble very usefully refers to the various declarations that
set the context for this document. Perhaps what is missing is a statement which reminds
the Latin American and Caribbean governments of the goal which the entire world is
work towards through these various meetings, treaties, declarations, law, policy etc.
which is peaceful coexistence.

Recommendation: Add an overarching sentence right as follows
[The Parties to the present Agreement]

Affirming their desire and their obligation to live in harmony with one another and with
the natural world

[Reaffirming etc....]

3. Page 5 line 35: gives important recognition to the spiritual dimension. | would
recommend adding a complementary statement right afterwards which reflects the
opening statement of the Convention on Biological Diversity. This statement should
make explicit the implied difference between intrinsic and instrumental values:

Re-emphasising the intrinsic value of biological diversity and its components as distinct
from the ecological, genetic, social, economic, scientific, educational, cultural,
recreational and aesthetic values of biodiversity and its components.

4. Definitions:

Slight correction: “Access rights and remedies”
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Slight correction: “rights of access to information, rights of public participation and rights
of access to justice

“Disadvantaged groups” the current definition is intellectually incoherent. It appears to be
based on assumptions about people simply because of their gender, race, ethnicity etc.
This is exactly the kind of thinking that needs to be replaced in order to ensure respect
for the intrinsic dignity of each and every human being.

- Women: It is insulting to women to assume that every woman is automatically at a
disadvantage when she is attempting to obtain access to information, participate as a
member of the public or obtain access to justice. This assumption is not supported
by evidence. In the average democracy women can exercise their Principle 10 rights
as freely and fully as any man.

The definition is unworkable in practice and should not be used.
The underlying issue is that a person is at a disadvantage if her access to

information etc is restricted or denied because she is a woman. The problem is
discrimination against women, not the mere fact of being a woman.

- Indigenous Peoples: it is insulting to assume that indigenous peoples are
automatically at a disadvantage. This assumption treats all indigenous peoples as
helpless victims, undermines their dignity and ignores the achievements of
individuals and societies. For example Bolivia has an President who comes from the
indigenous Aymara. There have been Amerindian MPs in Guyana since 10th
September 1957. There have been Amerindian ministers since the 1970’s including
Minister of the interior, Ministers of Amerindian Affairs, Minister of Education and
Minister of Foreign Affairs. There are 3 Amerindian ministers in the present
government - Minister of Health, Minister of Indigenous Peoples Affairs and Minister
within that ministry. Amerindians are also the biggest private landowners in Guyana.

Indigenous peoples (or individuals) are a disadvantage if their access to information
etc is restricted or denied because they are indigenous people. Being indigenous is
not a problem. Being discriminated against because you are indigenous is the action
that has to be stopped.

Note: under international law there is no agreed definition of indigenous peoples.
Some people do not like “indigenous peoples” but prefer the terms “tribal peoples,
aboriginal peoples, and native peoples.” Is there a reason for leaving out these

options?

Note: while it is important to cover “peoples” it is also important to cover
‘communities” and “individuals”.
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- Other cateqgories: It is equally inappropriate to assume that every other listed group is
at a disadvantage. Each group must be examined on its own merits.

| recommend altering the definition as follows:

‘those _individuals or persons whose access to information, rights to public

participation or access to justice is in_any way restricted or denied for any of the

following reasons

() Discrimination on grounds of gender, age, disability, sexual orientation, ethnic
origin, race, religion or belief, social status, birth, political opinion or
allegiance, or_membership of any indigenous, native, aboriginal or_tribal
peoples or community; or

(i) Eailure by the State to make equal provision for those whose capacity to exercise
their rights is in any way restricted by their lack of education or their poverty.

Note that the kind of discrimination listed in (i) is already illegal in most democracies.
Note also that Governments may already be required to put in place special measures to
ensure equality of treatment to all citizens e.g. making information available in Braille for
blind people, providing information in other languages.

“Health” needs to be explained — in what situation would a person be at a disadvantage
that puts an obligation on the State?

5. Environmental information
- Consistency: | recommend using the term “Public Authority” throughout the
Agreement. Use rather than competent authority
- Add: [in fulfilment of its national obligations and international commitments and]
which [addresses the following matters] whether these are national, transboundary or

global:

(a) Add: Climate systems and ecosystems

6. Delete “Directly affected public’ — why the restriction? How to judge who is directly
affected and who is not?

7. Article 3:
- Precaution: replace with the precautionary principle from the Convention on

Biological Diversity
- Sustainable Development: replace with the Brundtland definition
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