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Comments on

PRELIMINARY DOCUMENT
REGIONAL AGREEMENT ON ACCESS TO INFORMATION, PUBLIC
PARTICIPATION AND ACCESS TO JUSTICE IN ENVIRONMENTAL MATTERS
IN LATIN AMERICA AND THE CARIBBEAN!

Introductory remarks

1. The drafters of the preliminary document of the regional instrument (LC/L.3897) are
to be congratulated for producing such an excellent and comprehensive first
negotiating text. The draft Agreement embraces many of the most modern approaches
to access to information, public participation and access to justice in environmental
matters both in the region and globally. It thus provides an impressive starting point
for the negotiation process.

2. The comments set out in the present document have been prepared in consultation
with the Aarhus Convention secretariat, and within the framework of the project
“Building Bridges between Regions on the Implementation of Principle 10 of the Rio
Declaration” funded by the Ministry of Infrastructure and the Environment of the
Netherlands ” and implemented by the Regional Environmental Center for Central
and Eastern Europe (REC).

Scope of comments

3. The comments contained in the present document are intended as initial comments
only to assist the discussion at the first meeting of the negotiating committee
(Santiago, 5-7 May 2015). They do not purport to provide a comprehensive review of
the text and in particular are focused only on the draft substantive provisions (articles
1-9 of the text). |1 would be glad to follow these initial comments with more detailed
comments at a later stage.

4. With the aim of facilitating the discussion at this week’s meeting, in preparing the
enclosed comments, | have focused on identifying those points which may cause
potential difficulties in the application of the instrument in practice. | understand that
the preliminary document of the regional instrument dated 31 March 2015 was
originally prepared in Spanish. Therefore, it is possible that some of the comments
below may be an issue of translation.

Articles 1-5

1 LC/L.3897 (31 March 2015)
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The term “Ccompetent authority” in article 2 is defined by reference to “access rights”
therefore it would be useful to reverse their order in article 2- i.e. put the definition of
“access rights” first.

The definition in article 2 of “competent authority” as “any public body that, by legal
mandate, exercises the powers, authority and functions for the application of access
rights” may be problematic when combined with the definition of “environmental
decision-making” which covers also “rules”. It could be interpreted as covering also
judicial bodies by the obligations related to public participation under article 8.

In addition, the definition of “competent authority” in article 2 expressly includes
additional elements for the purposes of article 6 on access to information. Some of
these elements would seem generally relevant to the definition of “competent
authority”, e.g. that it includes any level of the internal government structure. By
explicitly stating that these elements are for the purposes of article 6, it creates
uncertainty as to whether they are therefore deliberately intended not to apply for the
purposes of other provisions.

The inclusion in the definition in article 2 of “environmental information” of a
requirement that the information “is” or “should be” in “the possession of the
competent authority” may cause difficulties in practice. Whether or not the
information is in the possession of the authority does not relate to its character as
environmental information, but rather whether or not it can be provided under article 6
or 7. For this reason, in most legislation such a reference is included in the operative
norm and not in the definition of “environmental information”. In the current draft
there might be an additional problem because the operative provisions in article 6
paragraph 1 involve a slightly different formulation: they refer not only to the
“possession of*“ but also to “under the control of, or in the custody of”. This would add
further inconsistency and legal uncertainty in the provisions’ practical application.

The term “directly affected public’ is defined as “public affected or potentially
affected” which is would seem to be defining idem per idem (same for the same).
Moreover, it introduces a qualification “directly” which may have a significant
limiting effect on who is considered affected.

The lack of any references in the definition of “directly affected public” to either “the
public having an interest in the decision” or to “environmental NGOs” seem a very
narrow approach as compared with the definition of “public concerned” as defined in
the Aarhus Convention. Was this a deliberate attempt to limit the scope of application
of the Agreement?

The principles mentioned in article 3 include definitions which are clearly related to -
and indeed are necessary for — the proper implementation of the access rights, but also
those which may play a crucial role in general environmental law but are not directly
related to access rights - like for example the principles of prevention and precaution.
The current wording reflects indeed their general applicability. For the purpose of the
Agreement, however, it may be advisable to formulate the principles of prevention and
precaution to be applicable for the access rights in a tailor-made way. For example,
they would both seem particularly applicable to guide the application of access to
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justice, in particular the use of injunctive relief. I would be glad to provide further
comments on this issue at a later stage.

Both article 3, principle (a) and article 5, paragraph 12, refer to the principle of non-
discrimination. However, neither explicitly states that the rights set out in the
Agreement should be enjoyed without discrimination on the basis of citizenship,
residence or domicile. The express requirement not to discriminate on the basis of
citizenship, residence or domicile has been found to be very important in the context
of the Aarhus Convention, particularly in the case of activities which may have
transboundary environmental impacts.

Article 6-7 - Access to information
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The norm embedded into article 6 paragraph 1, as already indicated in the comments
to article 2 above, seems not fully compatible with the definition of environmental
information in article 2: environmental information is defined in article 2 as
information that “is” or “should be” in “the possession of the competent authority”
while article 6 paragraph 1 refers also to information “under the control of, or in the
custody of competent authorities”. The easiest way to avoid confusion stemming from
the two approaches would be to delete the reference to “is” or “should be” in “the
possession of the competent authority” from the definition of environmental
information and include it into the operative provision of article 6 paragraph 1.

The reference in article 6, paragraph 1 to information “presumed to be relevant”
introduces uncertainty and is open to mis-use. These words may cause confusion or
lead to different interpretations, including one that would limit the scope of
information to be disclosed only to that information found to be relevant. The phrase is
open to being interpreted as giving the authorities a wide discretionary power in this
respect.

Who is the subject of the right of access to environmental information: “the public” as
defined in article 2 or “any person” as indicated in article 6, paragraph 2?

Article 6, paragraph 3 seems to be dealing with the active dissemination of
information and therefore perhaps should rather be regulated in article 7. In any event
(whether in article 6 or in article 7) the scheme lacks a legal obligation for public
authorities to “possess and update environmental information which is relevant to their
functions”. This is a very important obligation and therefore was included into article
5 paragraph 1 of the Aarhus Convention. This obligation in the context of the current
Agreement would also be important in order to complement the norm referring to
“environmental information” defined as information that “should be” in the possession
of authorities. Under the Aarhus Convention the importance of this obligation has
been recognized, inter alia, by the Compliance Committee in its findings on
communication ACCC/C/2009/37 (Belarus).

The order of paragraphs 5 and 6 of article 6 should perhaps be reversed, as logically
the scheme allowing for exceptions (current paragraph 6) would go first and then the
scheme (current paragraph 5) regulating the specific obligations once the exception is
indeed applied.
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The exceptions in article 6, paragraph 6 allow for refusal if disclosure would merely
“affect” certain protected interests while in most modern legislations (including
Aarhus Convention) the refusal is possible only if disclosure would “adversely” affect
such protected interests.

With respect to the article 6, paragraph 6 (d), this is a potentially open-ended
exception, which could be mis-used in practice to seriously undermine the objective of
ensuring access to information. Perhaps the broad scope of this exception would
warrant further examination, bearing in mind the objective and spirit of the draft
Agreement.

The deadline for addressing the request under article 7, paragraph 12 is 30 business
days from the receipt of request. This would seem to be a rather long time (effectively
6 weeks) bearing in mind that in most national legislation in Europe (including in EU
regulation 1049/2001) the deadline is set at 2 weeks.

It would be important to make clear in article 7, paragraph 7, that information
contained in the pollutant release and transfer register should be available to the public
free of charge.

Article 8 - Public participation
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Given the fundamental character of the definition of “environmental decision-making”
to the workings of the draft Agreement, it will be very important during the
negotiation process to devote sufficient attention to ensure that: (i) the definition is
completely consistent with all related provisions of the Agreement; and (ii) all
possible aspects and implications of, and omissions from, the scope of the definition
have been considered.

By way of some initial points regarding consistency, the current definition of
“environmental decision-making” expressly includes “the use, exploitation or
conservation of natural resources” but article 8, paragraph 1 refers to “participation
mechanisms for environmental decision-making” and states that “these mechanisms
shall also apply to processes associated with conservation, use, exploitation and
management of natural resources”. Conceptually, these two provisions do not seem
consistent. Also, article 8, paragraph 15 refers to “projects and activities” but the
definition of environmental decision-making lists “projects” but not “activities”, thus
implying that decision-making on “activities” is outside the scope of the definition,
which would seem rather surprising.

With respect to the importance of ensuring that all possible aspects and implications of
the definition have been considered, experience gained with the Aarhus Convention
has revealed that it would have been useful to have included a legal mechanism to
make it possible to extend the scope of the provisions of the Convention to cover
activities, technologies or issues that were not in contemplation at the time the
Convention was negotiated. For example, chemicals management, nano-technology,
fracking and wind turbines were not prominent issues of concern for the public at the
time the Aarhus Convention was negotiated but have subsequently emerged to be so,
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and the Aarhus Convention does not necessarily have an in-built mechanism to easily
enable its provisions to be applied to such emerging issues in practice. As a related
point, it may be useful to discuss with Aarhus stakeholders the issues that they
consider were omitted from the scope of its provisions on public participation in
decision-making to the detriment of its application in practice. A few such examples
include: decision-making on nature reserves;on genetically modified organisms, on
fishing quotas, on culling birds and on the introduction of foreign species into the
domestic environment Also in this regard, it is not clear whether the scheme proposed
in the draft Agreement would require public participation for pollution control
permitting procedures other than those related to waste?

The legal scheme envisaged in article 8, paragraph 3 for notifying the public seems to
mix up two distinct stages of public participation: the stage of notifying the public
about the possibilities to participate and the stage of providing the public with
possibilities to get acquainted with all the information relevant to the respective
decision-making process.

The stage of notifying the public about the possibilities to participate involves active
dissemination of information with a view to ensure that all those who should be aware
of the respective decision-making are indeed informed. The draft does not seem to
regulate the issue sufficiently: it uses the language for passive distribution of
information (“public shall have access” rather than “public shall be informed”) and it
does not specify the means of informing the public, e.g. by public notice, electronic
means etc. In addition, bearing in mind the importance attached in the draft Agreement
to involving indigenous peoples (see article 5, paragraph 12) it may perhaps be useful
to include a reference in the draft to the means of notifying the public customarily
used by indigenous peoples. In any event, it would be important to also include a clear
obligation to ensure “timely, adequate and effective” notification of the public.

The stage of providing the public with possibilities to get acquainted with all the
information relevant to the decision-making process, which is one of the most
important stages of the public participation procedure, is notably lacking. The issue is
partially addressed in paragraph 17 of article 8, but then only in the case of “projects
and activities subject to environmental assessment in accordance with national law”.
Even in such cases, it is still only partially addressed, because while paragraph 17
states that the public will have access to “all information of interest for the
environmental assessment”, paragraph 17 then goes on to list only some of the
elements of the standard environmental impact assessment (EIA) documentation (sub-
paragraphs (a)-(e) of paragraph 17). Listing only a subset of the standard EIA
documentation may create a presumption that only those aspects need be disclosed in
practice. It would thus be preferable to include a clear obligation to make the entire
environmental assessment documentation that is required to be prepared under the
respective national legislation available to the public.

When compared with the definition of “the public” in article 2, the formulation in
article 8, paragraph 5 allowing “any person” to submit views may be interpreted as
excluding NGOs (“community organizations’) which presumably is not the intention.

With respect to article 8, paragraph 7, the requirement for providing reasons seems to
be limited to those views that were “not taken into account”. This perhaps means
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views that were not followed? Bearing in mind that all views must be duly taken into
consideration, the obligation of producing a statement of reasons under article 8,
paragraphs 7 and 9 should perhaps state clearly that the statement must cover all views
expressed during the public participation procedure and should provide an account of
which of those were followed and which were not followed and why.

The obligation in article 8, paragraph 9, to inform the public of the decision might be
complemented with an obligation similar to that in article 6, paragraph 5 (c) of the
draft Agreement, i.e. to inform the public about their right to appeal.

With respect to the scope of activities to be subject to the additional measures set out
in article 8, paragraphs 15-17, |1 would be pleased to provide more detailed comments
in the light of receiving more specific information about the scope of activities subject
to EIA under the national legislation of countries in the LAC region.

Article 9 - Access to justice
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The scheme in paragraph 2 of article 9 envisages standing to be given to “any person”
which means de facto “actio popularis” in all issues under the environmental law of
the Parties. Was this indeed the intention?

Such broad standing compared with the rather limited approach to some specific rights
under public participation (for example, the right of access to “all information of
interest for the environmental assessment” under article 8, paragraph 17 is granted
only to the public “directly affected”) seems rather unusual. In most jurisdictions the
right to participate is construed rather broadly while access to justice is subject to
some criteria.

When compared with the definition of “the public”, the formulation in article 9,
paragraph 2, which allows “any person” to have access to justice may be interpreted as
excluding NGOs (“community organizations™) from the scope of this right - which
presumably is not the intention.



