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Title of the 

Instrument 

REGIONAL AGREEMENT ON ACCESS TO INFORMATION, PUBLIC PARTICIPATION AND ACCESS TO JUSTICE IN 

ENVIRONMENTAL MATTERS IN LATIN AMERICA AND THE CARIBBEAN 
 Options for alternative titles include  

Regional Agreement on 
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ENVIRONMENTAL DEMOCRACY IN 

LATIN AMERICA AND THE CARIBBEAN 

ARTICLE 1 

OBJECTIVE 

The ultimate objective of the present Agreement is the strengthening of environmental 7 governance and 

the realization of the right to live in a healthy and sustainable environment 8 through the full application 

in Latin America and the Caribbean of the access rights enshrined in 9 Principle 10 of the Rio Declaration, 

under an approach based on cooperation and capacity- 10 building that enables the Parties to improve 

their laws, policies, institutions and practices to guarantee that those rights are fully observed and 

implemented 

  Considering the importance of access 

rights for future generations the 

objective of the agreement should 

reference that the objective of the 

instrument should be to ensure the 

full implementation of the rights to 

support current and future 

generations 

ARTICLE 2 - DEFINITIONS 

2 “Disadvantaged groups” means those persons or groups of persons with a greater likelihood of 

notknowing the risks related to the environment to which they are exposed, or of not fully exercising 

their access rights, including, among others, women, indigenous peoples, Afro-descendants, older 

persons, children, youth, persons with disabilitiesbecause of situations of vulnerability , in situations 

of vulnerabilith due to discrimination, gender, sexual orientation, poverty, age, disability, illiteracy, 

lack of fluency in the official language, health or any other condition. 

Considering the diverse ethnic and 

racial backgrounds in the Caribbean it 

may not be politically correct to single 

out afro-descendants as being a 

vulnerable group. The reference should 

start with referncing the situations of 

vulnerability as how it currently stands 

it suggests that women are not capable 

of fully excercising acccess rights. 

LGBT not specifically named as a 

vulnerable group. 
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2 

“Competent authority “means any public body that, by legal mandate, exercises the powers, authority and 

functions for the application of access rights. In the right of access to information  provisions set out under 

article 6 the present Agreement, a competent authority shall mean any  public authority in any branch of 

the State (executive, and legislative and judicial) and at any level of the internal government structure 

(central or federal, regional, provincial or municipal); it also applies to independent and autonomous 

bodies, organizations and entities owned or controlled by  the government, whether by virtue of powers 

granted by the Constitution or other laws, as well as to private organizations that receive substantial 

public funds or benefits (directly or indirectly) or that perform public functions and services, but only with 

respect to the public funds or benefits received or to the public functions and services performed.” 

The definition of competent authority 

currently applies to private 

organisations that receive substantial 

public funds or benefits ( directly or 

indirectly) but  the section does not 

require them to be  performing a public 

function . There is a concern this may 

apply to many Non Governmental 

Organisations if it is not made clear that 

the section applies to private 

organisations that perform public 

functions and services AND receive 

SUBSTANTIAL public funds or 

benefits. A question arises here what is 

substantial in the context of this 

definition?  

There is concern that “Competent 

authority also includes the judiciary. 

Section 5(6)(b) of the Access to 

Information Act of Jamaica specifically 

provides that the Act does not apply to 

the judicial functions of a court or the 

holder of a judicial office or other 

office connected with a court. 
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2 “Environmental information” means 

(f) the state of the health and safety of individuals, living conditions, cultural assets, when these are or 

could be affected by the state of the elements of the environment cited in subparagraph (a) or any of 

the factors or measures indicated in subparagraphs (b) and (c); 

Awkwardly phrased, since it implies 

health and safety of cultural assets, 

and ‘cultural assets’ itself is vague.  

Would suggest following the 

formulation contained in Article 3(c) 

of the Aarhus Convention: “the state 

of human health and safety, 

conditions of human life, cultural 

sites and built structures…” 

2 “Public concernedDirectly affected public” means the public affected or likely to be affected by, or 
having an interest in, the environmental decision-making; for the purposes of this definition, non-
governmental organizations promoting environmental protection and meeting any requirements 
under national law shall be deemed to have an interest. public affected or potentially affected by 
decisions with 
 environmental impacts. 

The use of the term “directly affected 

public” is too restrictive. Use of the 

term “directly affected public” 

throughout the regional instrument 

should be replaced with the term 

“public concerned” as is used in the 

Aarhus Convention. This is a broader 

more inclusive category which 

includes non-governmental 

organisations involved in 

environmental matters. 

ARTICLE 3 - PRINCIPLES 

3(a) Equality and non-discrimination: The Parties should guarantee that all persons are able to 
exercise their access rights without experiencing any form of discrimination based on social status, 

As per article 2 above re: LGBT rights. 
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gender, sexual orientation, age, nationality, race, religion, language, disability, political opinion or any 
other factor. 
 

 

ARTICLE 5 – GENERAL OBLIGATIONS 

5 (12) 5(12) The Parties shall guarantee enjoyment of the rights recognized in the present Agreement 
under equal conditions without discrimination as to citizenship, nationality or domicile distinctions, 
gender, sexual orientation, age, ethnicity or race. in accordance with the principle of non-
discrimination.In fulfilling their obligations, the Parties shall give consideration to women,minorities, 
indigenous peoples and Afro-descendants, children, youth and older persons. 
 

Article 5(12) should be amended to 

include non-discrimination based on 

citizenship or domicile, gender, or 

sexual orientation, age, ethnicity or 

race. 

The Universal declaration of Human 

Rights articulates the following: 

Article 2. 

 

Everyone is entitled to all the rights 

and freedoms set forth in this 

Declaration, without distinction of 

any kind, such as race, colour, sex, 

language, religion, political or other 

opinion, national or social origin, 

property, birth or other status. 

Furthermore, no distinction shall be 

made on the basis of the political, 

jurisdictional or international status 
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of the country or territory to which a 

person belongs, whether it be 

independent, trust, non-self-

governing or under any other 

limitation of sovereignty. 

 

5(14) To guarantee access rights, the Parties shall encourage the use of, inter alia, new information and 
communications technologies, electronic government, social networks and social and telematic media. 

This provision should be moved to 

the section on access to 

environmental information.  

ARTICLE 6  – ACCESS TO ENVIRONMENTAL INFORMATION 

6(1) The Parties shall guarantee that all environmental information in possession of, under the control of, 
or in the custody of competent authorities is public and presumed to be relevant, 
 regardless of format, medium, support, date of creation, origin, classification or processing, 
except as established in the present Agreement. 

The meaning of “support” is not clear. 

Article 6 should also require Parties 

to do the following: 

• Develop environmental information 

offices and identify individual points 

of contact 

Let the public know which public 

authority holds which type of 

information 
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• Create incentives for operators to 

give information directly to the public 

 

6 (2) (2)For effective exercise of the right of access to environmental information, the Parties shall 

guarantee the following for any person requesting environmental information from competent 

authorities 

(a) to freely request information without demonstrating or even mentioning a special interest or 

explaining why the information is being requested; 

 (b) to be informed promptly whether the documents that contain the requested information or from 

which such information can be derived are in the possession or not  of the entity,  authority or 

organization receiving the request;64 and 

 (c) to be informed of the right to appeal if information and requirements are not delivered. 

(2) The Parties shall guarantee the right of access to environmental information for any person 

requesting such information from the competent authorities : 

(a) Without an interest having to be stated or a reason for the request 

(b) In the form requested unless : 

(i) It is reasonable for the public authority to make itavailable in another form, in which case 

reasons shall be given for making it available in that form; or 

(ii) The information is already publicly available  and easily accessible in the form requested 

Article 6 (1) creates a presumption 

that all environmental information is 

public and Article 6 (2) as it is 

currently written; then goes on to 

guarantee /define the circumstances 

applicable to the exercise of the right 

of access, However, a simple 

guarantee of the right itself appears 

to be lacking. It is suggested that 6 

(2) begin with a straight forward 

guarantee and then go onto define 

the  scope of the right 

 

Subsection (11) relating to the form 

of the request should be moved  here 

as this goes to the core of the right. 

We have incorporated a formulation 

similar to that used in the Aarhus 

Convention as it takes into account 

administrative realities. A blanket 
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The requests for environmental information should be understood in the broadest    possible terms, 

such that the response includes all other information that can be presumed to be part of the request 

even if not expressly requested, such as background information, supplemental annexes, 

clarifications or contextual statements that contribute to a full understanding of the  requested 

information 

 

(3) All competent authorities shall respond to requests for environmental information as quickly 

as possible and avoid any type of delaying formalities. The maximum period for responding to an 

information request shall be thirty calendar days from the date of receipt of the request. 

 

(4) Any person requesting environmental information should be informed promptly and in any 

event within 7 working days, as to whether the documents that contain the requested 

information or from which such information can be derived are in the possession or not of the 

competent authority.[FORMERLY 6 (12)] 

 

(5) Inasmuch as a request requires a search or review of a large number of documents, a search 

in offices that are physically separate from the office receiving the request or consultations with 

other obligated entities prior to taking a decision on disclosure, the competent authority 

handling the request may extend the deadline for responding to the request by up to twenty 

additional business days [FORMERLY 6 (13)] 

 

guarantee of information in the form 

requested may be onerous and hard 

to implement in reality. 

 

The current Article 6(2) (b) deals 

with the requirement of promptness 

and should appear in sequence with 

Article 6 (12) – (16) as they logically 

form part of the same concept. We 

have started to list those articles here  

to demonstrated how they could flow 

from Article 6  (2) (b). Some kind of 

maximum time limit should also be 

put on article 6 (2) (b). We have 

suggested 7 days here. 

Article 6 (2) c should be deleted as 

the right to be informed of the right 

of appeal is set out later on in 6 (5) 

(c). 
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6(3) 7 (1) 6(3) Each Party shall create an environmental information system and keep it up to date, to 
include, inter alia: 
 
 (a) the texts of international treaties and agreements, as well as laws, regulations and 
administrative acts on or relating to the environment; 
 
 (b) reports on the state of the environment, referred to in article 7.5; 
 
 (c) a directory of focal points representing  public authorities that have information with 
environmental content and that  should be publicly accessible; 
 
 (d) reports on environmental liabilities including but limited to List of enterprises that have incurred 
serious or extraordinarily serious environmental pollution accidents or events; 
 
 (e) Contracts, concessions, and permits connected with enterprises and bodies and that relate to 
operations that have or might have an impact on the environment, health, or society. This would include 
contracts, concessions, and permits related to the use of and the seeking of benefit from natural 
resourcesinformation on the use, conservation and exploitation of natural resources 
 
(f)data or summaries of data derived from the monitoring of activities affecting, or likely to affect, the 
environment;  
(g) Information on  policies, plans and programs relating to the environment 
 
 (fh) systematized and updated information on administrative environmental impact assessment files 
and risk assessment; 
 
(gi) registers with information on permits and compliance  and records; 
 
(hj) information on administrative, civil and criminal sanctions in environmental matters; and 
 

 Improvements in relation to this 
article could require that 

1. Each Party  shall take the necessary 
measures to ensure that public 
authorities organize the 
environmental information which is 
relevant to their functions and 
which is held by or for them, with a 
view to its active and systematic 
dissemination to the public, in 
particular by means of computer 
telecommunication and/or 
electronic technology,  as well as 
local culturally available forms as 
appropriate. 
 

7 1(c)Rather than simply a list, the EIS 
could include a directory of 
contacts/focal points to facilitate 
exchange of information 

Suggest to move this section under 
Article 7. 

Systems need to be established and 
maintained for citizens to access 
information in a centralized and local 
manner. Information should be made 
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(i)(gk)information on hazardous materials, substances and activities. 
 (l) Information on type, volume and disposal of solid waste produced in medium to large cities 
 
 The Parties shall guarantee that environmental information systems are duly organized, updated, 
accessible to all persons and available electronically. 
 
 The Conference of the Parties/secretariat may promote the creation and development of standards in 

relation to environmental information systems. The Conference of the Parties/ secretariat may also 

suggest measures to facilitate the best use of resources. 

accessible via the internet, however 
hard copies should also be available 
because everyone does not have access 
to the internet. Information can also be 
made available at community centres 
in certain regions where it would be 
difficult for persons to get to  
centralized places where information 
is typically housed. 

 

 

 6 (5) In the event that the requested information or part thereof is not delivered to the petitioner because it 

falls under the exceptions regime, the competent authority shall provide in writing reasons for its 

refusal includingduly justify its refusal and give the petitioner: 

(a) a reasonable estimate of the volume of material that is considered confidential; 

(a) a specific description of the provisions invoked to withhold  itthe requested information;and 

(b) information on the petitioner’s right to file an appeal and any review procedures available to the 

petitioner proceedings 

Where a request in writing is made to a public authority for access to an official document, the public 

authority shall not refuse the request falls under the exceptions regime  without first giving the 

We don’t understand 6 (5) (a)  

We would  also suggest Article 6 (6) 
precede Article 6 (5) 

If this article deals with the need to 
provide a reasoned refusal Article 6 
(15) should either be deleted or 
combined with this subsection  

 

We have included here a requirement 
on the part of the competent authority 
to assist in the formulation of the 
request where it falls within the 
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applicant a reasonable opportunity of consultation with the competent authority with a view to the 

making of a request in a form that does fall outside that regime1 

Any refusal of a request shall be shall be made as soon as possible and at the latest within thirty business 

days, unless the complexity of the information justifies an extension of this period up to twenty working 

days after the request. The applicant shall be informed of any extension and of the reasons justifying it 

made within 30 days. 

exemptions. This is taken from the 
FOIA Act of Trinidad and Tobago. 

 

We have kept with the suggested 
time limits of 30 business days but as 
discussed below we think this is too 
long. 

 6 (6) The only circumstances which can be invoked to refuse total or partial access to environmental 
information are the following: 

(a)the public authority to which the request is addressed does not hold the environmental 

information requested; 

(b) the request is manifestly unreasonable or formulated in too general a manner; 

(c) when its disclosure, communication or knowledge would adversely affect the rights of individuals, 
especially as related to their safety, health or private life; 

(d) when its disclosure, communication or knowledge would seriously affectprejudice national 
security or interests, particularly with respect to national defence, public order, public health or 
international relations; 

(e) when its disclosure, communication or knowledge would adversely  affect protection of the 
environment; and 

The insertion of  6 (6) (a) here will 
allow for the deletion of 6 (17) and 
provide for the application of the 
general promptness requirement 
when this situation arises 

Art 6(6)(b)The inclusion of the duty 
to assist should prevent this 
exception from being abused. 
 
Art 6(6)(g)  
In its findings on communication 
ACCC/C/2005/15 (Romania), the 
Compliance Committee of the Aarhus 
Convention considered the question 
of the legality of designating the 
contents of an EIA study to be the 
property of the author of the study, 
which the relevant public authority 

                                                           
1Section 14, Freedom of Information Act Trinidad and Tobago Chap 22:02 
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(f)when the requested information is classified as secret or confidential by laws in force and their 
respective regulations; and 

(g) when the disclosure would adversely affect intellectual property rights. 

could only disclose with the author’s 
permission. 
 

 Delete “communication or 
knowledge” – the law should only 
regulate restriction of the disclosure of 
the information  
The Committee stated: “EIA studies 
are prepared for the purposes of the 
public file in administrative procedure. 
Therefore, the author or developer 
should not be entitled to keep the 
information from public disclosure on 
the grounds of intellectual property 
law.” 
Section 6 (f) could undermine current 
legislation that exists in the Caribbean  
by adding a ground for exemption that 
does not currently exist in some 
countries. It creates  an  open-ended 
exception, which could be mis-used in 
practice to seriously undermine the 
objective of  the regional instrument by 
introducing a  systems of classification 
of information as secret. 
 

6(14) In the event that the competent authority cannot complete the response process in thirty 

calendarbusiness days, or within sixty calendarfifty business days in accordance withif under the 

Editorial Suggestion; Fluency of the 

Paragraph 
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conditions set out in paragraph 13 of this article, the lack of response from the competent authority 

shall be understood as a refusal of the request. 

 

See suggestion above to move 

paragraphs 6(12)-6(16)  to go in 

sequence right after 6 (2) 

6(16) 

6(16)In the event that a competent authority to which a request for information is made does not 

possess the requested information made or is not fit to process the request, it shall immediately forward 

the request to the relevant competent authority that possesses the documents or can process the 

application, to the extent that the relevant competent authority can be identified, and so notify the 

petitioner. If the relevant competent authority cannot be identified the receiving competent authority 

shall promptly notify the petitioner of this circumstance. 

On determining that the requested information is in the possession of multiple competent authorities, 

the competent authority officially receiving the request shall; 

(i) promptly notify the petitioner of this circumstance and provide a listing of all the 

relevant competent authorities who have been identified as holding the 

information requested. 

 (ii) promptly coordinate with the various competent authorities identified in order 

to provde a response to the request for information within the prescribed 

timeframe. 

Provided that no request for information should be transferred more than two times. 

See suggestion above to move 

paragraphs 6(12)-6(16)  to go in 

sequence right after 6 (2). 

 

Consider also including a limit on how 

many transfers public authorities can 

make in one request.  

6(18) 

The Parties shall guarantee that access to environmental information is free and that no fees are charged 

other than the reasonable cost of reproducing the information and, as applicable, the cost of delivery, if 

required. No fee may be charged for information delivered electronically. 
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6(19) 

The Parties shall have an autonomous, independent and impartial entity or institution to promote 
transparency in access to environmental information, oversee compliance with rules and guarantee 
the right of access to information. This entity shall may have investigative and sanctioning powers and 
the right to summon officials from competent authorities when any complaint relating to a request for 
information is received. 

Entities with ensure compliance with 

these regulations should have 

investigative powers to search the 

records of competent authorities and 

the right to summon public authorities 

when complaints are received. 

ARTICLE 7 – GENERATION AND DISSEMINATION OF ENVIRONMENTAL INFORMATION 

7(3) 

Emergencies and disasters: Each Party shall ensure that in the case of an imminent threat to the health 

or environment, whether attributable to human activities or due to natural causes, all information that 

might help the public take measures to prevent or limit potential damage that is in the possession of a 

competent authority an obligated entity is disseminated immediately and without delay. 

 

Consistency in use of terms; 

Definitions refer to competent authority 

 

7(4) 

In order to facilitate access by disadvantaged groups to information that particularly affects them, the 

Parties shall ensure that competent authorities obligated entities disclose environmental information 

in various languages and prepare alternative formats that are comprehensible for said groups. The 

Parties shall guarantee access to that information for the various ethnic and cultural groups in the 

country and in particular shall ensure that suitable channels of communication are arranged to 

provide access to disadvantaged individuals or groups. 

 

Consisency in use of terms; Definitions 

refer to competent authority 

 

 
Environmental issues are evolving and 
dynamic to authorities have to ensure 
that new information is provided and is 
accessible to the public in a manner and 
method which is acceptable, when new 
information is available. If the 
authorities do not have the 
information, then they should provide 
information as to how to access the 
information i.e. website etc. 
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7(5) 

Each Party shall designate a body with responsibility for use its best endeavours to publishing and 
disseminatinge at regular intervals not to exceed five years a national report on the state of the 
environment, which will contain at least: 
 (a) information on the quality of the environment; 
 
 (b) pressures on the environment; 
 
 (c) environmental legislation and policies; 
 
 (d) institutional arrangements  governing environmental management 
 
 (ed) national actions to fulfil international commitments; 
 
(fe) number and type of participation mechanisms that were implemented during the period 
 covered by the report and evaluation; and 
 
 (gf) specific description of advances in the implementation of access rights. 

Who is enforcing legislation?  Who is 

implementing national actions to fulfil 

international commitments?  We would 

include here information on 

environmental governance - a general 

description of key institutional actors, 

their roles and responsiblities vis a vis 

the environment 

7(12) 

The Parties shall promote, through legal and/or institutional frameworks, the access to 
environmental information generated by private entities,  specifically information on the effects of 
companies’ activities on the environment, health and safety, as well as information on 
dangerous substances or activities. 

Article 12 addresses reporting for State 

and private enterprises and Article 13 

also addresses access to more specific 

information from private companies.  

For readability, it might be worthwhile 

to  devote a single article to reporting 

and accessing information as this 

relates to private entities, and integrate 

State reporting with the EIS or State of 

the Environment Report as appropriate. 

If State  reporting does not inform the 

EIS or the State of the Environment 
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Report, consider whether in addition to 

Article 17(1), reporting obligations are 

too onerous for SIDS. 

7(13)  
The Parties shall encourage access to adequate and specific information on the effects of companies’ 
activities on the environment, health and safety, in particular information on dangerous substances or 
activities. 

 

ARTICLE 8 – PUBLIC PARTICIPATION IN ENVIRONMENTAL DECISION-MAKING 

8 (1) The Parties commit to  implement open and inclusive participation mechanisms for environmental 
decision-makingincluding decisions related to the formation of  environmental plans, policies, 
standards, regulations, programmes .These mechanisms shall also apply toprocessesprocedures and 
decisionsassociated with conservation, use, exploitation and management of natural resources. 

 

“Environmental decision-making” is 

not defined and can be either broadly 

or narrowly interpreted. This 

insertion helps to clarify the meaning 

and is taken from the San Jose Content. 

There is a recommendation in the 
San Jose Content that  “differentiated 
and gradual mechanisms that are 
consistent with the potential degree 
of impact of the project”. Is Art 8 (1) 
intended to be a soft obligation 
creating a differentiated approach 
between 8 (1) obligations and 8 (15) 
obligations? If so the language may 
need to be a little softer as 8 (1) if 
indeed obligatory, is creating a very 
wide and far reaching commitment.  



Preamble / 
Article 

Proposal for language Remarks 

8(2) Each Party shall adopt measures to ensure early public participation in an environmental decision-
making procedure when all options and solutionsare still possible and when the public is able to 
exercise real influence. 

The requirement for early 

participation is found in Art. 6(2) of 

the Aarhus Convention. 

8(3) The public shall have access to relevant information necessary for active and effective participation 
in a timely, comprehensible and objective manner and in a simple and clear format, through suitable 
means. The information will contain at least the following:113 

 

(a) the type or nature of the decision, including a non-technical summary thereof;  

 

(b) the competent authority for making the decision and other authorities involved; and  

 

(c) the procedure specified for participation, including the date on which the procedure will begin 
and end, the possibilities offered to the public to participate and the date and place of any public 
consultation or hearing as applicable.  

 

 

8 (7) Each Party shall duly take into consideration the outcome of the participation process when making 

decisions. When the competent authority disagrees with the observations or recommendations of the 

public, the reason should be reported and substantiated in writing to those who made those 

observations and should be included in the text of the final decisions as part of the reasons for the 

decision.observations or recommendations of the public are not taken into account, the reason should 

be reported and substantiated in writing to those who made them. 

It is not open to the competent 
authority to “not take into account” 
observations or recommendations. 
We think this is meant to address a 
situation where the decision-maker 
disagrees with a comment . We also 
think this sub-section could be 
combined with Art 8 (9). 
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 8(15) The Parties shall guarantee mandatory public participation procedures as contained in this article, for 

all projects and activities subject to environmental assessment in accordance with national law. In all 

cases, public participation proceduresin projects and activities relating to shall be guaranteed in 

projects and activities related to mining,electricity generation, production activities and certain uses 

of hazardous substances andtreatment and disposal of waste.In addition, public participation shall be 

ensuredshall be mandatory with respect to decisions on whether to permit the activities listed in 

Annex I. 

It’s not clear that the participation 

procedures outlined between 8(2) and 

8(14) also apply to 8 (15) activities. 

 

The activities singled in 8 (15) out for 
this more serious level of 
commitment, appear to have been 
randomly selected. We would suggest 
adopting the Annex used in Aarhus 
Convention for this purpose but add 
coastal developments. 

8(17) The public directly affected will have timely and early access, from the point in time at which it is 
available, to all information of interest for the environmental assessment of projects and activities, 
which will encompass at least the following:132 

 

(d) description of the site and physical and technical characteristics of the proposed project or 
activity;  
 

(e) description of the major effects of the project or activity on the environment;  

 

(f) description of the measures established to prevent or reduce those effects;  

 

(f)(g) description of alternatives to the proposed project or activity including alternative 
locations andtechnologies; 
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(g)(h) a non-technical summary of (a), (b) and (c) of this paragraph; and  

 

(h)(i) the reports and opinions addressed to the public authority.  

 

8(18) The publicAny public directly affected by a decision in the environmental assessment of projects 
and activities shall be promptly and specifically informed of a decision in relation to the 
environmental assessment of projects and activities, and the decision shall be accompanied by the 
reasons and considerations supporting it. The decisions adopted and the grounds on which they are 
made will be public. 

 

ARTICLE 9 – ACCESS TO JUSTICE  

9(1) Each Party shall guarantee the right to of access to justice in environmental matters through within a 
reasonable period of time through administrative and/or judicial means, in the framework of 
administrative and/or judicial procedures. This framework shalla process that grants guarantees to 
the public of due process through based on the principles of legality, effectiveness, publicity and 
transparency, through clear, fair, effective, appropriate and independent procedures and shall be 
based on the principles of legality, effectiveness, publicity and transparency. The Parties shall ensure 
the right of appeal to a superior administrative and/or judicial body. 

 

9 (2) Each Party shall ensure, in the framework of its national laws, that any person is entitled to have 
access to a judicial body or other autonomous, independent and impartial body or administrative 
procedures to challenge the legality of: 
(a) any decision, action or omission related to the access to environmental information;136 
(b) any decision, action or omission, with respect to substance or procedure, related to participation 
by the public in environmental decision-making;137 and 
(c) any decision, action or omission by an individual, public authority or private entity that could 
affect the environment or violates, with respect to substance or procedure, the environmental laws 
and regulations of the State related to the environment. 

9 2 (c) in its original form seems to 
broad and somewhat impossible to 
implement. It is too broad to suggest 
that a person can take legal action 
against another person for actions 
“that could affect the environment” 
where such action is not regulated by 
law. 
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9 (3) (3)To guarantee this right, the Parties shall establish: 
(a) jurisdictional or non-jurisdictional entities specialized in environmental matters; 
(b) effective, reasonable, fair, open, rapid, transparent, equitable, and timely and inexpensive 
procedures 
(c) broad active legal standing to protect the environment in defense of the environment,which may 
include collective actions; 
(d) timely and effective execution mechanisms for decisions; 
(e) timely, adequate and effective mechanisms for redress, including restitution, compensation and 
other suitable measures for environmental harm, and attention to victims as applicable, and the 
establishment of funds for this purpose; 
(f) the possibility of orderingmechanisms for interim relief and precautionary interim and 
oversightmeasures to safeguard the environment and public health; and 
(g) measures to facilitate the determination of environmental damage, including objective 

responsibility and reversal of the onus of proof 

Judicial remedies created to review 
administrative decisions must be not 
only prompt and effective, but also 
“inexpensive.” See Art. 9(1) Aarhus 
Convention. 
 
We suggest removing the word 
“rapid” as this does not add to the 
paragraph in the English context 
considering that the word “timely” is 
also used. 
Consider whether there should be 
clarification of the meaning of 
“standing” either in this Article or in 
the  definitions section.   
Environmental harm is broad to 
include people/victims and the 
natural environment. 

9(4) 9(4)(a) The Parties shall take adequate measures to prevent any attack, threat, coercion or 
intimidation that any person or group may suffer while exercising the rights guaranteed bythe present 
Agreement and ensure that these acts, should they occur, are investigated, prosecuted and punished in 
an independent, rapid and effective manner. Victims will be entitled to protection and damages 
 
9(4)(b) The Parties shall implement clear legislation and an effective institutional framework to 
protect from discriminatory or disciplinary action employees who disclose in good faith and on 
reasonable grounds certain suspected acts of wrong doing including breaches of environmental laws 
and regulations of the State. 
 

There should also be provision for 
whistle blower legislation in respect 
of environmental matters. In 
developing countries where state 
enterprises constitute a large 
percentage of the GDP, employees 
seeking to disclose acts of wrong 
doing should also have access to 
justice. 
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9 (5) To facilitate access to justice in environmental matters, the Parties shall establish: 
(a) mechanisms to eliminate and reduce any financial, regulatory or other obstacle that prevents or 
hinders access to justice and the duration of the processes. 
 
(b)support mechanisms which are free of charge or minimal and available without restriction; 
 
(c) mechanisms to publicize the right of access to justice and procedures to ensure its effectiveness;  
and 
 
(d) new mechanisms, including virtual, electronic and telephone mechanisms; 
 
(e) as far as practicable, facilitate access to free technical and legal support for those attempting to 
utilise the aforementioned access rights; and 
 
(f) mechanisms to enforce decisions of any judicial body or other autonomous, independent and 
impartial body or administrative body. 
 
 

9 (b) refers to no cost procedures 
and no restrictions but it is unclear in 
what context the lack of cost and 
restrictions should operate. 
 
The “duration of the processes” was 
removed as this is already embodied 
in access to justice (access to justice 
includes promoting an effective legal 
process and procedure for getting a 
case before court) 
 

9 (7) The Parties shall ensure that the decisions adopted and the reasons for those decisions are set out in 

writing and made available to the public in a timely manner. and duly justified,notified in a timely 

manner and made available to the public.The Parties shall encourage the generateion of public 

registers of judicial and/or administrative decisions on environmental matters taking into 

consideration national standards. 

Since the issue is access to 
information, registers should be 
mandated 
 

9 (10) The Parties shallould encourage the development and use of alternative dispute resolution 

mechanisms, as applicableand provided that no relinquishment of the right to access to justice is 

involved. 

Given the nature of the issue, 
recourse to ADR mechanisms is 
preferred 
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ARTICLE 10 – CAPACITY BUILDING 

10(5)  (b) iv. development and implementation of training and awareness programmes for the public, 

especially disadvantageds groups on access rights; 

Grammatical error 

 
 


