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ABSTRACT

The change in the traditional role of ports to nodes integrated into global logistics supply chains has necessitated restructuring in many ports worldwide. In South Africa, it has also been necessary to adapt to those changes and separate port operations from port authority functions in accordance with the so-called landlord management model. The process was complicated by the historic development of Portnet, the comprehensive owner, operator and regulator of South Africa’s ports, which is a division of Transnet (a transport conglomerate), resulting in some impediments to the commercialisation of the South African ports within the national port system in order to comply with the requisite changes. 

One of the complexities is that the existing legislation, which governs ownership and operation of the ports, does not make provision for all the public obligations of a public port authority, while Transnet itself is a public company with 100% shareholding by the government. With the commercialisation of port operations in which there will be private participation, the question arises whether anti-competitive behaviour could ensue and whether an independent regulator is necessary. Alternatively, can the government through a sound ports policy and reliance on existing legislation appertaining to competition regulate such behaviour?

This paper deals with the complexities of restructuring the operations of the South African ports system, as well as, the manner of ensuring competition and regulation, and concludes with recommendations on regulation.
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INTRODUCTION

Port reform has taken place in many ports worldwide with different reasons for changes, of which the most general have been: 

(i) To improve productivity

(ii) To obtain financial autonomy

(iii) To rationalise port structures and minimalise bureaucratic intervention in decision-making

(iv) To redeem debt obligations

(v) To diminish the role of government in the operations of ports and maintain only the landlord function

(vi) To become more business-orientated in order to be able to compete in the free market

(vii) To deregulate the labour market and introduce business-based agreements

(viii) To attract private capital.

The reform processes varied from mere commercialisation of business units to incorporating port authorities to the privatisation of terminals. In South Africa similar reform has been endeavoured for some years, but for many reasons did not or could not be realised as a result of the following difficulties experienced by the various ports:

(i) Lack of financial autonomy

(ii) Orientation towards service offerings

(iii) Lack of criteria for resource allocation

(iv) Composition of port charges

(v) Low productivity

(vi) Interrelationship with the holding company (Transnet)

(vii) Interrelationship with the rail operator (Spoornet)

(viii) Size of the business units

(ix) Contestability of port business units.

However, South Africa has embarked on the route of reform and port operations have been separated from port authority functions. Two divisions were created, i.e. The National Port Authority of South Africa (the NPA), which acts as landlord and provides the services stipulated in the landlord management model as well as marine services (towage and pilotage), and the South African Port Operations division (SAPO), which operates all the container terminals, 77% of the breakbulk terminals and 35% of the bulk terminals. Those bulk and breakbulk terminals not being operated by SAPO are leased to private participants on long-term contracts. The reasons for port reform in South Africa are as follows:

(i) The redemption of debt obligations

(ii) The improvement of productivity, efficiency and management capabilities

(iii) The creation of more business-orientated operations to keep abreast of the needs that globalisation is imposing on ports

(iv) The obtainment of private and foreign investment to meet capital requirements

(v) The enabling of participation in ports businesses by a broader representation of the demographics of the country

(vi) The introduction of business-based labour agreements.

Ports cannot compete in a free market without a degree of regulation. This is due to the imperfections stemming from the public nature of basic port infrastructure, the existence of common and joint costs, the indivisibility of investments, and the absence of the exclusion principle in many services such as navigation and the provision of basic port infrastructure. The regulatory function therefore in most cases resides with the port authority, which is a body governed by an act of parliament with the responsibility to pursue the welfare and best interest of the country and its people. As a result of port reform and the need for port authorities to be self-sustainable, port authorities have evolved into providers of value-added port services in the interest of market share and higher revenues. The objectivity of the authority as regulator then becomes debatable and the tendency for an independent/outside regulation. Such regulation in ports is still in its infancy. The general complaint against regulation is that in some areas over-regulation exists, especially in the investment and operations performances, whilst there is a reluctance to get involved in more technical issues and issues requiring more subjective judgments, such as the economic impact of tariff changes, labour reform and the effect of co-ordinated developments on local, regional and national economies. Thus, to support a reformed port structure that takes cognisance of the specific difficulties in a port and that will be conducive to the economic growth of a country, it is of cardinal importance that the regulatory function is clearly identified and separated from the role of a port authority. Furthermore the constitution of such an authority should be credible and it should be endowed with the necessary authority to exercise its powers when necessary. The World Bank [1] recommends that port authorities should focus on day-to-day management and that regulatory functions that require special expertise should reside with an independent regulator. 

The National Department of Transport in South Africa has drafted a Commercial Ports Policy for South Africa [2]. Like the EU proposals for a common ports policy [3], it also focuses on the integration of transport services and the upgrading and modernisation of ports to support total transport networks. The policy in the draft White Paper states categorically that inter-port competition will not be pursued. This contradicts the reform process to concession terminals in order to realise the benefits of business-orientated port services. In South Africa the size of business units does not render free market competition easy, hence the necessity for strict regulation which could attenuate the free market spirit. The question that arises is whether the reform process in South Africa should not focus on creating competition between various supply chains. That, however, would create the risk for anti-competitive behaviour through the bundling of services.

This paper will address the difficulties facing the port reform process in South Africa, identify the regulation needed and answer the question on inter-supply chain competition.

PORT REFORM DIFFICULTIES

Lack of financial autonomy

Where port authorities have been incorporated and are expected to yield profits or at least break even, the long investment period in basic infrastructure is often a cause of financial difficulty which may constrain development. Transnet Ltd [4] is an example of a an incorporated state undertaking which has fallen behind in port development because of financial difficulty, although that is largely an outcome of the commitments it acquired when it was established. Transnet’s predecessors, namely the South African Railways and Harbours Administration (SAR&H) and the South African Transport Services (SATS), were state departments functioning as monopolistic enterprises with the injunction to earn sufficient revenue to defray the expenses of the services provided. Capital projects were financed from public loans and interest was charged to expenses. Those loans were usually rolled over, with the consequence that the interest burden kept increasing, but that was unimportant as long as output expanded and revenue could be increased, as needed, by raising tariffs. In those circumstances, which existed for some eighty years until 1990, capital funds for the development of the ports were invariably forthcoming.

There can be little doubt that the conversion of the SATS to a public company in terms of the Legal Succession Act (LSA) in 1989 was accompanied by a singular lack of foresight on the part of the government at that time. In the haste then to achieve autonomy for Transnet, not only was the ability of the new company to meet its financial commitments misconceived, but the enabling legislation was also deficient, inter alia by not providing for the State’s regulation of the monopoly inherent in the ownership and operation of the ports. Regulation could not have been imposed then, or later, without making provision for the manner in which funds should be raised for the development of the basic port infrastructure. One consequence of not making that provision is that the development of the basic infrastructure of South African ports has been left entirely to Transnet, which has inadequate resources for the purpose. That inadequacy is attributable to the financial commitments Transnet assumed when the LSA was enacted as well as its need to cross-subsidise loss-making divisions. The irony of Transnet’s predicament is that the annual surplus currently generated from operating the ports would be sufficient to ensure their development without recourse to external funds, if appropriation of the surplus to meet other commitments was not necessary.

Orientation towards service offerings

By virtue of their geography and management by Portnet [5] as a complementary system, South Africa’s ports constitute a monopoly and for that reason Portnet and its predecessors have traditionally been more service than profit-oriented. There is consequently a fundamental incompatibility between Portnet and those other business divisions of Transnet which are profit-seeking in competitive markets. Investments were therefore based on service offerings and not necessarily on returns on investments. Furthermore, in view of the dependence of the South African economy on exports by sea, the incorporation in terms of the LSA of both the ownership and the operation of the ports in the then new company, i.e. Transnet, with the consequent risk of underfunding their infrastructural development, was doubtless an unmeditated, if not a reckless, expediency. 

In May 2001 Portnet was split into the National Port Authority (the NPA) and South African Port Operations (SAPO). The motivation was to ring-fence business units and to prepare port operations for concessioning, although legally both are still a division of Transnet. The incompatibility within Transnet and the jeopardy to the development of the ports therefore still exist.

Lack of criteria for resource allocation

A fundamental feature of the use of the basic port infrastructure is that it is not feasible to establish a relationship between a charge for usage and the costs incurred by such usage. Because the exclusion principle, which underlies the concept of private ownership, does not apply, consecutive usage does not result in identifiable marginal costs. Reliance can consequently not be placed on the market-economy to allocate resources to the provision of basic port infrastructure. The investment criteria used by public authorities must thus be sought in the projected net benefits to society or strictly speaking, the net marginal social benefits. When doing so, it is necessary to offset local or regional benefits against national benefits where those do not correspond.  That is hardly a task to be entrusted to a company whose success must be rated by the profits earned or, at least, by the increase in its net asset value, without regard to social accounting. 

Composition of port charges

Portnet’s profits was largely attributable to wharfage which exists as a charge (tax) on the value of the cargo imported and exported. The yield from wharfage comprised 52% of Portnet’s income, which exceeds its costs (approximately $200m per annum profit). Because of that yield, increases in other port charges, for example those for pilotage, tug assistance and cargo handling, could not really be motivated and many of the business units in the ports show little profit, as the wharfage accrues to the de facto ports authority as landlord.

Wharfage can be substituted by a tonnage or unit-based charge which will render increases in the charges for marine services and an element of rent in lieu of wharfage to be included for the use of the land in the composition of cargo handling charges. Revenue neutrality could not be maintained in this way unless some of the income from wharfage is foregone [6]. 

The National Port Authority (as landlord) has introduced a new port charge (cargo dues) on 1 May 2002 to substitute wharfage. The charge is based on the mass of the cargo or per unit in case of containers. The charge is equivalent to approximately 50% of the handling charge and although the income to the NPA is expected to be $40m less in total, the general effect of the increase in the charges by the South African Port Operations (as operator of terminals) for cargo handling, has not been considered. If the increase of SAPO exceeds the amount foregone by NPA, the f.o.b. prices of cargo landed and shipped will be higher, compromising international competitiveness. 

Low productivity

Productivity in the ports has declined in recent years as a result of a decline in handling rates because of under-investment in infrastructure and superstructure, operational inefficiencies, a lack of effective management of some port services, and labour problems. 

It is thus feasible that, with the existing resources, port productivity can be improved for the time being, but insofar as major capital expenditure is required, reliance will have to be placed on private participation. To the extent that capital expenditure must be incurred on basic infrastructure (e.g. the widening and deepening of entrance channels), which is the responsibility of the National Port Authority, the scope for doing so depends upon whether Portnet’s obligation to relieve Transnet’s debt problem can be resolved.

The tariff structure as it is composed at the moment, i.e. on a national basis where the same charges applies to all the ports irrespective of the costs, is also not conducive to higher productivity. The realisation of economies of scale in operations is thus not passed on to the user. The restructuring of the charges on the basis of costs is therefore essential if private investment and improved operational efficiencies are sought.

Interrelationship with the holding company (Transnet)

The interaction between income from the port, Transnet’s financial requirements and the management and operations of the ports is depicted below.

With an increase in the operational income of the port to ensure that business units break even and in some cases yield a return on investment, some of the wharfage income has to be foregone if revenue neutrality is sought. This will result in a smaller financial contribution to Transnet’s financial needs, in which case infrastructural development could be further neglected to the detriment of port development.



Alternatively, a smaller contribution can be made to the foreign debt redemption. In any event, the cross-subsidisation of other services should be eliminated in the interest of economic growth and prosperity, unless total port charges are increased. Careful consideration should be given to increases in port charges to avoid losing the international competitiveness of commodities by raising the prices of exports.

The contribution to Transnet’s financial needs is thus a function of the total port revenue minus the operational costs minus the cost of investment in infrastructural needs, measured against the competitive landed price of goods.

The infrastructural needs can partially be met by privatisation in three ways:

· Proceeds derived from the concessioning of operations and sale of equipment in the form of up-front payments or royalties and rentals.

· Financial burden of green field developments on the private sector through BOT contracts.

· Privatisation of existing port operations in order to facilitate greater operating efficiency through management expertise and investment in modern technology, which will result in the better utilisation of assets and thereby reduce the investments required for future demand.

Interrelationship with the rail operator (Spoornet)

At the time of the Union (1910), the ports and railways in South Africa were placed under the control of the national government in the fear that the maritime provinces would use their ports to exploit the inland provinces. The then SAR&H Administration was specifically enjoined by legislation to promote the development of the interior of the country and ensure that each of the existing ports received a fair share of the imports and exports. Rail rates were specifically designed (through tapering) to achieve that purpose. Special rates were also introduced to promote the use of the Ports of East London and Port Elizabeth. Although those rates were abolished some twenty years ago, similar rates have been introduced to encourage shippers to use the Port of Port Elizabeth as an alternative port to the Port of Durban in order to relieve congestion. In practice, it is therefore feasible for Spoornet [7] to control port traffic via special rail rates. Such intervention at a national level to redirect traffic would, however, hardly be acceptable to private investors in port operations and the prospect of inter-port competition on any substantial scale is irreconcilable with a system of complementary ports administration in the national interest.

Size of business units

Private investors in business units require a reasonable return on investments. Those returns fluctuate according to the type of commodity, i.e. bulk, breakbulk or containers, the investment required, the risk associated with the investments, the expected traffic volumes and the degree of competition or future competition.

The main business units in South Africa are summarised in Table 1, indicating their approximate size. Figure 1 depicts the split in the types of cargo and Figure 2 the split per port. The percentage of private participation in the total port traffic at present is depicted in Figure 3.

Table 1:  The main SAPO business units


Approximate volumes
Main commodities handled at the terminal

Cape Town



Multi-purpose terminal
1,8mt
Scrap steel, granite, deciduous fruit, cement

Durban



Combi-terminal



Bulk metal terminal



Dry bulk terminal



East London



Combi-terminal
1,4mt
Automotive parts and cars

Port Elizabeth



Dry bulk terminal
1,4 mt
Manganese

Breakbulk
0,5 mt
Fruit and other

Liquid bulk

Fuel

Richards Bay



Combi-terminal
3,7mt
Minerals and ores

Bulk metal terminal
1,6mt
Various metals

Dry bulk terminal
11mt
Wood and chips

Saldanha Bay



Iron ore terminal
23mt
Iron ore

Figure 1:  Cargo handled through SA ports (2001/02 financial year)
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Petroleum (35mt) is excluded because it is handled at the offshore mooring buoy outside the Port of Durban.

Figure 2:  Cargo handled per port (2001/02 financial year)
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The coal exports in Richards Bay of 65mt are excluded to show the relative sizes of the businesses which otherwise would not stand out.
Figure 3:  Private vs public terminals
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The statistics illustrate that the size of the business units is not necessarily conducive to free market enterprise where competition alone will achieve the benefits of privatisation. The rearrangement and integration, either horizontally or vertically, of business units will be necessary. A degree of competitiveness needs to be established to determine the necessary regulation.

Contestability of port business units

Private investment in small businesses where the advantages of economies of scale cannot be realised and, as a result, the margins of return on investment are small necessitates other cost savings, for example, labour. This sometimes leads to a contradictory policy where ports are regarded as a social tool to create employment, but competition is promoted. The following issues need to be carefully considered in the concessioning of small business units with tight operating margins:

· Portion of overhead costs allocated to the business unit (specifically where the redemption of debt is part of the reform process)

· Employment regulation requirements

· Potential to raise productivity with technologically obsolete equipment

· Risks associated with investments by small businesses.

Most governments recognise the need for competition to improve productivity through market forces, but with incontestable markets in the port sector such as in South Africa, the need for regulation is unquestionable. However, to ensure that the goals of privatisation are met, the ownership and structure of the regulator should be formulated with great circumspection.

Without effective competition, private operators and suppliers of port services will necessarily be subjected to price, investment and performance regulation. One complication of the reform of privatisation of port business in smaller ports is that various services in the ports will not have private takers. With the National Port Authority of South Africa (the NPA), which is presently a division of Transnet, acting as the concessor and South African Port Operations (SAPO) acting as the operator or service provider of those business units for which private takers could not be found, it is doubtful whether this will be acceptable to other tenants or concessionaires if the NPA will be solely responsible for the regulating role. Marine services also remain the responsibility of the NPA and whether they will continue to operate these themselves or grant operating licences, the scope for economies of scale are limited. 

The opportunities that the reform process offers South Africa at present can be confined to cargo handling, and mainly to container handling, as depicted in Figure 4.

FIGURE 4: Categorisation of terminals
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Quadrant A, the specialised bulk terminals, requires high capital investments. Basically one customer exists per terminal, for example, Saldanha Bay iron ore terminal and the Richards Bay coal terminal which are already successfully operated in conjunction with private investors. The total volumes handled by those two terminals are 50% of the total cargo handled per annum. Private operators already handle 65% of the total bulk cargo.

Quadrant B, the common-user specialised terminals, requires high capital investments and has many customers, for example, the container terminals. Container cargo is high value cargo and returns on investment seem lucrative. The interest by private investors is high and various opportunities for concessioning exist.

Quadrant C, the specialised neo-bulk terminals, requires low capital and has few customers, for example, the steel terminals in Richards Bay and Durban. It is therefore in the interest of only a few customers to participate. 

Qudrant D, the combi-terminals, requires low capital and has a multitude of customers. However, only a few require reform, of which the important ones are the fruit terminals in pursuance of equal opportunities for smaller fruit exporters, following the deregulation of the fruit industry in South Africa. The provision of a common-user facility by a private undertaking seems to have failed in this particular case and participations need to be realigned.

INTER-SUPPLY CHAIN COMPETITION

The South African government has commissioned the development of the Coega Industrial Development Zone to promote economic growth in the Eastern Cape Province [8]. Part of the development is a port that can accommodate ships of sizes up to 80 000 dwt. Although a latent demand for bulk and breakbulk cargo in the natural hinterland could not be identified, the potential for footloose industries does exist, for example, Peschiney, a French-based company, is in the process of concluding a contract for the establishment of an aluminum smelter, and the potential exists for a container terminal to be successfully operated, subject to the construction of a supply chain incorporating the shipping, rail and sea as well as inland terminal under an integrated management according to the MERIT [9] research document. The ideal arrangement identified is that the new terminal at Coega and the railway line to Gauteng be concessioned by Transnet, owner of the port land on which the terminal will be constructed and of the railway reserve with the existing rail infrastructures, in terms of a type of BOT agreement to a company in which the shares are held by the major shipping lines serving South Africa. The inland terminal should be established where the distribution patterns are optimised and the area can be leased or bought from private enterprises. Such an arrangement will change the traditional hinterland distribution network as well as some of the distribution in the forelands [10].

This new container supply chain will mainly compete with the container activities at the terminal in the Port of Durban. However, it needs the traffic commitment from the shipping lines to be successful. If the real cost of the ports are then compared it seems obvious that it will be higher at the new port, if its infrastructure cost is considered to be a sunk cost in the existing ports. The investment cost in the railway line should also be taken into account as that forms a major part of the success of that investment. The interest of the NPA, as forced on them by the government, in ensuring the successful operation of the new port and the development of the Port of Durban could raise the need for a stand-alone regulator, independent of government intervention. The important role of railway lines in the initiative also necessitates the regulation of rail operations, but as an integrated mode in the provision of port services. The potential of relying on the NPA for such a regulatory service is therefore doubtful.  

The other container terminals in South Africa are mostly regional ports and the volumes handled during 2001/02 at each port are as follows:

· Cape Town = 496 036 teus

· Port Elizabeth = 261 957 teus

· East London = 68 674 teus

· Richards Bay = 5 083 teus

The scope for successful inter-terminal competition is limited and the degree of regulation will stem from that. Supply chain competition, however, does exist for the automotive industry. Spare parts for BMW in Gauteng are imported through the Port of Cape Town, for Volkswagen and Delta through Port Elizabeth, for Ford and Nissan through the Port of Durban, East London and Port Elizabeth, and for Daimler Chrysler through the Port of East London. The Port of East London is developing as a car terminal which could increase competition with the other supply chains. The composition of the successful concessionaires (i.e. consortium of shipping lines, one shipping line per concession, container operating companies, private/public enterprise) will also influence the degree of inter-supply chain competition.  

Inter-supply chain competition in the bulk and breakbulk industries is limited as they tend to move through their natural hinterlands. Additional transport costs due to longer distances can raise the f.o.b. prices at the risk of international competitiveness, unless the additional cost can be beaten by the economies of scale generated through the better utilisation of railway lines.

REGULATION

In leading ports, regulation of the private sector service providers has been minimised by ensuring an adequate level of competition, the use of suitable contract formats, carefully worded contract clauses and the inclusion of relevant and controllable performance measures in leasehold and concession agreements. In the case of South Africa, with its complexities and where port competition is most likely to be based on inter-supply chain competition in certain sectors and combinations of inter- and intra-terminal competition, the role of the regulator will be different to leading ports where contestability is proven. The goals of the regulator [11] are: 

· To avoid legal challenges to the reform programme and the transaction following that programme

· To cleary define the role of the government during and after the reform process

· To identify any constraints in the law that would limit the ability to transfer services to private providers, or the range of options that might be available for concessioning

· To determine the degree of competition and the need for competition monitoring or economic regulation

· To consider the potential for restructuring the port sector to make it more conducive to regulation by competitive forces rather than government oversight

· To determine the range of strategies that might be available to the regulator to induce competition or discourage anti-competitive behaviour

· To identify the form of interventions that the regulator may take when anti-competitive behaviour occurs

· To determine which issues are not specifically addressed in the existing or proposed law, but need to be addressed on a case-by-case basis.

The pursuit of creating competition through the unbundling of vertically integrated services by a single organisation will contradict inter-supply chain competition. Instead, the regulator should be aware of the benefits of the various supply chains and regulate any anticompetitive behaviour resulting from supply chain conglomerates. Although appeal can be made at the Competition Board against anticompetitive behaviour, the regulator should advise on the local, regional and national implications of supply chain conglomerates within the development framework of ports. For example, the effect of the building of the Port of Nqura/Coega (for which the concessions to start building have been awarded) and the implications of that on container movements in South Africa will influence the concession agreement for the Durban Container Terminal which, if not properly conceded, could lead to under- performance by either or both terminals. To secure the success of the container terminal in the Port of Nqura (which at the outset will be concessioned through a BOT agreement [12]) it will be important to provide a seamless supply chain whereby the investment by shipping lines is deemed necessary [13]. The concession agreement for the Durban Container Terminal should therefore be prepared in co-ordination with the concession agreement of the Ngqura terminal to exercise control over the potential monopolisation of container terminals, even by conglomerates comprised of shipping lines, as well as the potential white elephant which otherwise could so be created. 

The potential to restructure business units to create greater competition as well as the goal of the reform process to enable participation in port services by a broader representation of the demographics of the country, are feasible and challenging. New business structures will be created and regulation is undoubtedly necessary. 

The traditional areas of regulation could most likely by exercised by the NPA, i.e.

(i) price regulation,

(ii) investment regulation,

(iii) performance regulation, and

(iv) the monitoring of the concession agreement.

But the following regulatory functions should be added and performed by an independent regulator, also independent from political intervention:

(v) inter-supply chain regulation,

(vi) long-term development regulation, and

(vii) regulation of the NPA while it is still a division of Transnet.

PORTS POLICY

A commercial ports policy has been drafted by the National Department of Transport and is presently open for final comments by the public. The main thrust of the policy is based on the Transport White Paper of 1999 resulting from the Moving South Africa document. The mission defined in the White Paper is ‘to provide an integrated, well-managed, viable and sustainable transport infrastructure meeting national and regional goals into the 21st century, in order to establish a coherent base to promote accessibility and the safe, reliable, effective and efficient movement of people, goods and services.

Stemming from that, a recommendation was made to draft an independent commercial ports policy. As ports are no longer end-state businesses, but nodes in the total transport chain and are not only chosen because of their natural hinterland, but for being the best value-adding businesses [14], it is of cardinal importance that a ports policy heeds these changes.

It is generally accepted that the role of a policy is to guide decision-making and strategic planning and so set direction and boundaries to actions. The strategic direction of the South African Ports Policy is: 

(i) The national government will retain its regulatory role to ensure the unbiased regulation of safety and quality in accordance with international, regional, national, provincial and local expectations and standards

(ii) National needs, aspirations and requirements shall be of primary consideration

(iii) Port system development, management and enhancement will primarily remain a national function

(iv) User and other stakeholder needs and views will be considered

(v) Regulation should be kept to a minimum, but without compromising national aspirations, safety and efficiency

(vi) Participants in the market should be treated equally and fairly, and

(vii) The principle of user pays or cost recovery from direct users will be applied as a principle as far as possible, and an appropriate rate of return will be added.

The policy also envisages that the National Port Authority will be a state-owned corporate entity, created in terms of an envisaged Ports Act, be managed in terms of the Public Finance Management Act of 1999 and operated as a company in terms of the Companies Act, with the state being the only shareholder. The NPA will be positioned outside Transnet. In the meantime a temporary regulator will be established to monitor the business relationship with Transnet to ensure that unfair advantages over other transport companies do not take place, that revenues generated by the port authority are used to the benefit of the authority, its customers and the national economy, and to monitor the business relationship with the operations divisions to ensure that SAPO does not have advantage over other potential bidders.

Although these guidelines are theoretically correct and inspirational, the practical implementation thereof is more complex. The policy in many ways can lead to contradiction, for example, the status of the NPA to act as a company and to pursue its own benefits, those of its client and the best interest of the country. However, it is accepted that a regulator is needed to ensure fair competition and it is also important that a net benefit to the community of South Africa is sought. The required expertise and objectivity could not be entrusted to the NPA and ports policy alone, hence the need for an independent regulator.

CONCLUSION

With port reform worldwide inter alia to obtain financial autonomy and the endeavour towards free-market enterprise, regulation, to a greater or lesser extend, became prevalent. The role of the port authority has been diminished to mainly a landlord function with certain responsibilities inclusive of a regulatory role, as well as acting in the interest of the economy of the country. However, port authorities are still receiving their revenue from the port business. It is doubtful whether totally unbiased decisions could be made, especially where risks are at stake, unless the port authority is subsidised for loss-making entities. It is therefore argued that the port authority should also be regulated. The regulatory role of the port authority should be confined to the day-to-day management, monitoring and control, whilst the regulator should focus on expert-driven research and evaluation. Even in such an event expert knowledge on total supply chains and the regulation thereof is needed. The role of an independent regulator should thus include the regulation of total supply chains. 

Port reform processes in most countries are complex and no perfect model exists. Many countries had to walk the path of “trail and error”. Likewise, South Africa has to embark on this path, but should learn from the mistakes of those who have erred. Recent port reform in South Africa has seen changes in structures, but not yet ownership. The latter will most likely require legislative changes, and changes in the regulatory structure and ownership will stem from those.

Notes:

1. World Bank Port reform Toolkit, Port Module 6.

2. South Africa, Ministry of Transport. 2002. White Paper on National Commercial Ports Policy. Pretoria.

3. Pallis, AA. 1997. Towards common ports policy? EU proposals and the ports industry’s perceptions. Maritime Policy Management, Volume 24, Number 4: 365 – 380.

4. World Bank, Port Reform Toolkit, Port Module 6.

5. Transnet is a public transport company in terms of the Companies Act and the state has 100% shareholding.

6. Portnet is a division of Transnet, that in terms of the Legal Succession Act of 1989 is the owner and operator of all commercial ports in South Africa.

7. Van Niekerk, HC. 1994. Restructuring of Port Charges in South Africa. D.Comm-thesis. Rand Afrikaans University.

8. Spoornet is a division of Transnet, the holding company of Portnet.

9. Unpublished report by MERIT for the Coega Development Corporation. 2002.
10. Van Niekerk, HC & Fourie, Y. 2002. An analysis of Maritime Supply Chains in South Africa. International Association of Maritime Economists Conference. Panama.
11. World Bank, Port Reform Toolkit, Port Module 6.

12. P&O Nedlloyd is the preferred bidder.

13. Unpublished report by MERIT for the Coega Development Corporation. 2002.
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