
IAME 2002 PANAMA

sustainability and national policy

in uk port development

Sidney Gilman

July 2002

Oakdene

Utkinton Road

Tarporley Cheshire

CW6 0HS

UK

Tel +44 (0) 1820 733079

email:gilman@dircon.co.uk

sustainability and national policy in uk port development

introduction 

Given the private sector character of the UK port system it might well be thought that, so far as port development is concerned, the market ruled. There are of course permissions to be obtained, including planning consent under the Town and Country Planning Acts; but this process has not so far been thought to interfere too much with market function. Ports are already well used to the process of obtaining approval, to extensive negotiations with objectors and environmental interests, and to mitigating the effects of development when defining projects and seeking approval. 

However, as ports policy is being brought into line with transport policy generally, and in particular with government policy for sustainability and integration between modes, ports are being faced with a changing regulatory framework. The search for sustainable transport is leading government towards a broader based approach to the approval of development applications in which market need and commercial viability are simply two of a number of considerations which ports must take into account in designing projects which also meet environmental concerns. 

There has been a long standing requirement for developers of major projects to carry out Environmental Impact Assessments. In addition government policy is set out in a number of publications, applying sustainability and the associated “New Approach to Transport Assessment” (NATA) to the ports sector. Currently government is carrying out a consultation process prior to codifying a set of approved project appraisal procedures for the ports sector. In a separate and broader initiative it is also considering a radical reform of the planning system which could, in certain sectors, lead to the establishment of national priorities for infrastructure combined with a simplification of the Public Inquiry process. This is also the subject of extensive consultation. Meanwhile, environmental bodies, and particularly English Nature and the Royal Society for the Protection of Birds, are deeply concerned with construction in the coastal environment, and are also advocating the development of a strategic framework for port development which takes full account of environmental concerns. 

The aim of this paper is to explore the emerging theoretical and practical issues arising within the development approval process and to review the way in which the process itself is evolving. These issues are of most concern in the development of major projects for cargoes which have broad hinterlands, and where there are competing locations for new facilities. A classic example of this would be the deep sea container sector where there is a demand for new capacity and a choice of widely spaced locations within the UK, and some comment will be made on this sector. 
general transport policy 

Transport policy has been the subject of a number of major new initiatives in recent years. The main principles and objectives of policy were set out in a White Paper which promised a New Deal. (1 DETR 1988) This was followed by a document on sustainable distribution, (2 DETR 1999), the process culminating in a Ten Year Plan. (3 DETR  2000a)

The Ten Year Plan put forward a target figure of £180 billion in public and private sector transport investment and expenditure for over the decade 2001/2 to 2010/11 (this excluding the ports sector). Of this £60 billion was for the railways, some £4 billion being allocated to rail freight. Targets were set which included a 50% increase in rail passenger kilometres and an 80% increase in rail freight over the period. At the same time the government put forward radical changes in philosophy, leaving behind rather the objectives relating to privatisation, competition and de-regulation (which had dominated in earlier years), and putting the emphasis on, sustainability, environmental protection, integration between the modes and improved regional and local planning guidance.  

The aim of sustainable distribution was expressed as follows:-

To ensure that the future development of the distribution industry does not compromise the future needs of our society, economy and environment.

And the detailed objectives are to:-

Improve the efficiency of distribution

Minimise congestion

Reduce the road freight intensity of economic growth

Make better use of transport infrastructure

Minimise pollution and reduce greenhouse gas emissions

Reduce noise and disturbance from freight movements 

Manage development pressures on the landscape – both natural and man made

Reduce the number of accidents, injuries and cases of ill health associated with freight movement (4 DETR 1999)

The implication of objectives 2,3, 5 and 6 is that there should be an emphasis on increasing the use of sustainable modes. This would include favouring maritime as opposed to inland transport, where this is an option, and increasing the use of rail in the inland sector. This in turn has an impact on policy for ports with extended hinterlands by favouring those which are well integrated into the core rail freight network. Similarly, objective 4 favours ports from which inland movements could be most easily accommodated by core road and rail freight networks. Objective 4 would also suggest an approach where ports made the most of any opportunities for redevelopment, whilst objective 7 requires that port development be managed and environmental impacts be mitigated. 

The objectives have now been embodied in policy statements for the ports, and in the Strategic Rail Authority’s plans for the core rail freight network.

the commercial character of the uk ports industry

Ports policy was elaborated in ‘Modern Ports: A UK Policy’ published by the DETR at the end of 2000.
 In contrast to general transport policy this does not set targets for investment in infrastructure, but affirms the independence of port authorities as commercial enterprises. It starts with the established proposition that the ports industry has responsibility for its own commercial decisions.

It is a strength of the ports industry that each undertaking has statutory powers suited to its needs. Commercial decisions, as well as responsibility for port operations, lie with those who have these powers and the duties that go with them. This continues to be fundamental. It is not the Government’s job to run the ports industry. (5 DETR 2000b 1.1.8)         

Government does not decide the ports industry’s commercial strategy, or direct or fund its investment. These are matters which are entrusted to local statutory authorities who fund their investment and operations from levies on port users. In general port infrastructure can and should be commercially financed. (6 DETR 2000b 2.1.11)

The document also specifically endorses the principle of user pays:-. 

We believe that port developments and port operations should not in general need public subsidy. Public money is not well spent in distorting competition between ports… Subsidy tends to spread the problems caused by excess capacity.  It can be damaging to otherwise healthy neighbouring ports. (7 DETR 2000b 2.1.13)

This aligns with EU ports policy which the Government supports.

Ports are an integral part of the economies of many national and local member states, as they are of ours, but some other countries use this to justify substantial state aid. Such distortions of competition are unfair to UK ports

The Government welcomed the European Commission’s Green Paper Ports and Maritime Infrastructure, published in December 1977. It supports applying the user pays principle to port and maritime infrastructure to bring about fair competition.(8  DETR 2000b 2.3.1- 2.3.2)

This establishes the basis of policy and confirms that the ports themselves will retain the major role in bringing forward development plans. The approach to guidance is consistent with this in that it stops short of recommending particular projects. In this context government policy objectives are to be achieved via the provision of general guidelines, the control exercised in the development planning process and the rules for project appraisal. Before going on to this it is necessary to deal briefly with guidance.

guidance 

Focus on Ports and The Review of UK Container Ports

There are various forms of guidance offered to the ports industry, the approach being consistent with the DTLR’s view of the commercial independence of the ports industry in that it focuses mainly on providing background information. There is some analysis, but this stops short of providing specific recommendations on port development.

Focus on Ports presents statistical data on long term trends and reviews developments within the industry. It provides useful background, but does not deal with port development issues per se. A follow up “Recent Developments and Prospects at UK Container Ports.” went beyond this to consider supply and demand in the container sector. It offered guidance, whilst at the same time affirming that the ports industry should formulate its own development plans, and re-affirming the role of the planning system and the ultimate authority of the Secretary of State over development decisions. The contrasting elements are apparent in the first two paragraphs of the document:-

This paper forms part of the commitment made by the Department… in Modern Ports: A UK Policy to have a clear picture of trends affecting the ports  industry and especially of the potential need for port investment including new development. (9 DTLR 2001 para 1)

This paper does not set out government policy on ports and port capacity. This is described in Modern Ports, in particular Section 2.4. Nothing in this paper  should be construed as an official endorsement of any particular view or statement. It is also important to note that any proposed port project will be the subject of the usual planning controls and procedures and that this paper will not affect or pre-empt any decision made by the Secretary of State in exercising his planning functions.  (10 DTLR 2001para 2)  

The reference back to Section 2.4 of Modern Ports simply re-affirms the basic principles of policy and a requirement to demonstrate a clear need for new capacity. 

The document then provides a broad ranging review of the sector including trends in supply, productivity, demand, ship size and the role of hub ports. In the conclusions it states:-

On balance, and on a conservative view of future growth, it is the opinion of most of those consulted by the study that there will be pressure on capacity at UK container terminals within the next few years.(11DTLR 2001para 70)   

And in its final paragraph it deals with competition issues:-

An important issue for government concerns the attitude to competition in the ports sector. With nearly 50% of UK container throughput being handled by one terminal operator, and the concentration of deep-sea cargo flows between a few shipping lines, competition issues might arise when considering the ownership of new port capacity. (12 DTLR 2001para 77)      

The document gives a nudge in favour of port development and also suggest that government would favour a reduction in concentration in the ownership of port facilities. However, as will be seen below, the decisions on development approval will be taken in the rather broader context of overall NATA criteria.

the new lines of policy

Integration 

Having affirmed the independence of ports and the principle of user pays ‘Modern Ports’ sets out the new lines of government policy. 

Historically, Governments relationship with the ports industry has been confined largely to the endowment of duties and powers. There has been a strong recent emphasis on de-regulation in the industry aiming to stimulate it by exposure to market forces. The need for an integrated transport policy has been neglected in the last twenty years, and the role of ports in such a strategy has not been adequately considered.  (13 DETR 2000b 1.1.10)

Integrated transport aims to meet the needs of port customers sustainably. Customers want not just port facilities, but good connections to their destinations by road rail or sea. (14 DETR 2000 1.1.11)

The document then refers to the 10 Year Plan pointing out that it does not:-

look in detail at private investment in the ports industry. It does, however, take account of likely future trends in the use of ports when considering surface access issues. (15 DETR 2000b 1.1.12)

Integration with inland networks is one of the criteria encompassed by NATA. But this is not simply a question of local links, for any port cargoes travelling long distances overland it encompasses the issue of the overall load on road and rail networks. 

The issue of rail links has been considered in detail by the Strategic Rail Authority. Following analysis of  freight flows and of the potential for growth in the rail share, it found that the main opportunities for rail lay in movements of Fast Moving Consumer Goods (FMCGs) between the ports and the main centres of population and economic activity. 
 Following this it developed plans for a core rail freight network with a loading gauge capable of taking swap bodies and 9ft 6 in containers on standard wagons. The network would have enhanced capacity and resilience, a 24/7 capability and the ability to handle trains 775 metres in length. 

An enhancement of the loading gauge is very important in the container sector because 9ft 6in high containers are becoming increasingly popular with shippers. They presently account for one quarter of the world box fleet, this share being expected to grow to one third by 2005. Capacity and resilience are important because they help to guarantee service quality, and the ability to run longer trains is required to help compete on price. Two major elements of the plan for the core rail freight network are the upgrading of the Felixstowe-Nuneaton and Southampton-Birmingham routes. These will provide additional capacity and resilience and reduce pressure on the major freight artery which is the West Coast Main Line. The Channel Tunnel Rail link could  release capacity through Kent which could in principle support an increased rail share for short sea traffic. 

It looks here as if the policy of integration is purely supportive, i.e. taking port development as a given or exogenous factor and ensuring that the network provides routes to the ports which will allow the maximum feasible use of rail. However, core road and rail networks can change only slowly and where there are choices between competing sites, the differences in the cost of creating linkages, and the overall impact of freight flows from different locations on these networks, are part of the equations determining the profile of a port in terms of economy (in through transport terms) and sustainability. In particular, the quality and capacity of rail routes has a direct impact on modal split, whilst the location of the port will determine the overall inland distances travelled and the distribution of the load over the core networks. These factors will combine to determine impacts on  road congestion and CO2 emissions. 

Having established plans for ensuring the Felixstowe and Southampton are linked into the core rail network and taken some account of the needs of Thamesport, the SRA could now be faced with the question of how to deal with a prospective large scale development at London Gateway on the north bank of the Thames. Similarly, a planning review of the London Gateway project development might have to decide whether to take the core freight networks as given, or to work on the basis of an enhancement of the routes which would serve the new facility. 

One problem which has come into focus during the Dibden Inquiry is that, notwithstanding  the publication of the clear strategic objectives for rail freight and the core network, there is currently a considerable degree of uncertainty. The SRA is having to grapple with tremendous cost escalation in relation to its proposed upgrades and this is likely to lead to some re-appraisal. In fact it is presently investigating the costs and benefits of the upgrade (for both passengers and freight) of the Southampton Birmingham route, and this is likely to take a year. ABP has had to grapple with this problem in order to confirm that the rail infrastructure will support a 30% rail share. As part of the process it has commissioned research relating to loading gauge and capacity with the object of determining the cost of the upgrade required. 

The Criterion of Clear Need 

At the end of Chapter 1, Modern Ports deals with the nature of government involvement in port development via the planning system.

Strategic transport planning must address the role of ports, including Regional Planning Guidance, the Regional Development Agencies strategies, local transport plans and the policies of the devolved administrations. Regional strategies must be based on some assessment of the national context.  (16 DETR 2000b 1.1.14)

There is no particular problem with this at the local and regional level, but the link between regional strategies and the national context is rather weak as there is no explicit national strategic framework, and the guidance provided by the DETR did not fill this gap. 

At the end of Chapter 1, a set of key policy aims are set out. These are wide ranging and encompass a number of issues relating to safety, good practice in management and operations, and training etc. Control over development, which is the point at issue here, is covered in the following key policy objectives:-

To maintain a balanced  policy on development which aims to make the best  use of existing and former operational land, secures high environmental standards, but supports sustainable projects for which there is a clear need. (17 DETR 2000b  1.2.2 emphasis added)

Some ports need to increase capacity to meet future demand. This may require new port development in a relatively small number of cases. Where there is a clear need we will support sustainable port projects, but each case must be looked  at in detail  on its merits. Particular cases must be considered within  the strategic context provided by regional planning guidance and the regional transport strategy. We will follow established approval procedures - including hearing any objection. (18 DETR 2000b 2.4.7 emphasis added)

Clear need and sustainability taken together allow for comprehensive review of a project. For major projects there is likely to be a Public Inquiry where each aspect is subject to detailed examination. 

There are no difficulties in principle in the objectives of making good use of existing and former operational land and securing high operational standards, and these requirements are likely to be consistent with commercial objectives. The main issue is that, although the objective of the criterion of clear need is environmental (oriented in particular towards protection of the coastal zone), it is a measure which also protects incumbents and ports in possession of development approval from further incursions into the market. The precise effect would depend upon circumstances including the overall scale of the industry; the number of independently run terminals within each port, and in the system as a whole; and the scale of the capacity increases allowed.
 This in turn would be affected by forecasts of demand and of productivity improvements, the berth occupancy ratio which is used in the assessment of full capacity, how much forward provision is allowed for in the development applications, how this is distributed among ports and terminals and the extent of any control over the phasing of development.

Broadening the perspective, the character of ownership in the ports sector is only one element in the competitive environment. Within any individual regulatory regime, the capacity control which may be exercised by government is extremely important and this raises the further issue of the number of  regulatory regimes which control a set of competing ports. Within an individual regime, private sector ports could benefit under a principle of clear need from an environment in which competition is subdued by planning authority control of new entry. On the other side of the equation, public sector ports could face competition from ports, located across regional or national borders, operating under the auspices of different planning authorities. Indeed the competition of planning authorities for economic benefits, and related subsidisation of port development, are factors which create a tendency towards over provision. 

Coming back to the UK situation, in spite of the new emphasis of policy in the transport sector government has not abandoned the principle of competition. The general approach towards ports is still that market forces provide the incentive for efficient operations which minimise the requirement for capacity, and achieve a reasonable long term balance between supply and demand, and this is consistent with the affirmation in Modern Ports of the commercial independence of the industry. However, the market could well become less competitive as a result of the application of environmental policy and the criterion of clear need, and this is an issue which has not yet been fully considered. 

NATA and Evaluation of Alternatives

Modern Ports makes specific reference to Sustainable Development and the safeguarding of sensitive sites.

Sustainable development policies aim to manage new development not rule it out. Even where sensitive sites may be affected, regulations include procedures for approving development with appropriate safeguards. These safeguards include a proper consideration of alternatives. The regulation of special sites – nationally and internationally recognised and protected – is naturally very restrictive, reflecting the importance and sensitivity of our coastline This is a challenge to port operators under expansion pressures, but it is one they should rise to. (19 DETR 2000b 2.4.12)

This leads on to a reference to “A New Approach to Transport Appraisal” (NATA) which was developed to ensure that decisions are based on the principles of sustainable development. It sets out criteria for the evaluation of all transport projects, including new port developments. 

The five over arching criteria of NATA are:

safety

economy

environment

accessibility and

integration

(Safety and accessibility, although undoubtedly important, can be designed into any scheme, and are probably not significant in the choice between major projects in the ports sector.)

Modern Ports considers the application of the NATA principles dealing first with the way in which they should be applied. 

The NATA indicators are a mixture of monetary values, physical units and non quantifiable elements. The framework does not give implicit  or explicit priority to anyone. It  provides information about each of the options appraised, but does not provide a single overall indicator which can be used to rank options. Decisions on cases are matters of judgement not pre-determined weightings.    

(20 2000b 2.4.14).

One can see the difficulties and these are worth exploring at greater length.  

The Application of Criteria and Strategic Choices

Commercial viability now tends to be taken as given so the argument concentrates on the environmental criteria including integration with the inland modes. A project could score highly because it was on brown land and would support the  regeneration of a run down area; or because it was well linked to inland networks and would maximise the use of rail in inland transport and minimise road congestion and CO2 emissions; or because it minimised the impact on the coastal zone and damage in terms of bio diversity and the effects on local residents. If any one project scored best on all criteria a choice between them would be straightforward. However, there is no reason to expect choices to be that simple, and it is more than likely that ports which did well under some criteria would fare badly under others. 

If all criteria were included in a strategic appraisal it would be necessary to establish the nature of the differences between projects in relation to each of them, and these differences would then need to be weighed in making a choice between projects. For a simplified approach to developing a strategy, government could select a limited number of criteria  which it considered to be dominant on which to base its strategic priorities. This would require an assessment of national need, and in determining the capacity required to meet this need government would have to take account of the issues in relation to competition. Government already takes account of the high values to the nation of  areas of special environmental interest and this would be the second major consideration. Finally, it would have to deal with integration with inland core freight networks. The scale and location would then be determined on the basis of the dominant criteria whilst other environmental considerations for the pre-qualified projects would be dealt with by mitigation. This might be workable although, even government could not quickly resolve the uncertainties regarding the development of core freight networks in the inland sector, and there is always the possibility, that for some projects, other environmental considerations would turn out to be of major importance. A second problem is that conditions change and strategies need updating, and a national planning approach inevitably tends towards rigidity. The other important consideration is that government, rather than the ports themselves (responding to the needs of their customers) would have the initiative in respect to the development of major projects and this could have a stultifying effect on the operation of the industry. Finally, a Public Inquiry can also deal with issues at the strategic level, and this has been demonstrated in the analysis of alternatives in the Dibden Bay Inquiry. 

The Scope of NATA

Returning to Modern Ports, the document sets out the process for application of NATA principles. 

Promoters will have to show that they have sifted options using the NATA framework criteria and indicators. They will have to apply NATA criteria to the performance of the most promising option and they will have to include a base case which covers the current infrastructure and any approved changes.(21 2000b 2.2.15)

The issue here depends upon just what is considered to be a proper consideration of alternatives. At one end of the scale this might amount to little more than a port would undertake in a commercial evaluation, and at the other would virtually require a national plan for the sector. 

It is not yet entirely clear whether, on a strict interpretation, NATA requires a detailed examination of environmental issues at locations distant from the project which is being developed. But it is certainly not the mission of a private sector port to conduct a broad ranging and in depth review with the objective of defining the best of a set of competing projects in relation to both environmental and economic criteria. The broad scope of an environmental analysis for a major project can be seen in the Appendix to this paper which sets out the structure of the development application for Dibden Bay, and a review of the development of the application and the daily transcripts indicates just how far ABP has had to go in making its case. It is inconceivable that ports could evaluate the full environmental implications of competitive developments in distant locations, where projects might well be at an early stage, could be poorly defined, and would be outside of their control.

There is no problem with NATA at the local project level. This deals with sites within the promoter’s control in defining the optimum scheme according to NATA criteria and is a form of Master Planning with which major ports would be familiar.
 However, at the Inquiry stage alternative schemes, outside the ports control, can come back into the equation in the context of objections to the scheme. 

Consultation on a Project Appraisal Framework

At the end of 2001 the DTLR issued the consultation document on a project appraisal framework for ports. This recognised that the ports sector has:-

particular characteristics to do with market structure, financing and regulation of investment and effects on the environment and links with surface transport. (22DTLR 2001c Introduction)

The objective was framed as follows:-

The intention of the appraisal framework is to put ports on a similar footing to other modes, to make the appraisals more consistent with each other and to take full account of the role of ports in promoting sustainable transport. (23 DTLR 2001c 1.3)

The Project Orientation  

As is the case with Modern Ports the consultation document does not present a national view of the issues. It also takes account of the problem of the scope of the evaluation discussed above. 

The framework does not start from a strategic view about where ports should be located or require ports to adhere to a central forecast or model. It is for the promoters of a development to demonstrate, using the framework, that they have compared different sites and types of development within their control to meet the forecast requirement.  (24 DTLR 2001c emphasis added1.4)

This topic is also considered in the introduction:-

The consultation does not envisage that promoters should be required to appraise alternatives outside their control, such as developments at sites which they do not own, at competing ports, or in other countries. However, interested parties may wish to bring forward arguments that other sites or developments outside the promoters’ control may offer genuine alternatives to the project under consideration. (25 DTLR 2001c Introduction)

In 3.15 the document acknowledges the difficulties that this presents and suggests that :-

Promoters and objectors should make use of available information but it is unlikely to be productive to engage in speculative arguments based on unverifiable assumptions or hypotheses. (26  DTLR 2001 3.15)

This approach here is clearly project oriented, and if it prevails the problem of environmental assessment at the strategic level would be avoided. However, there remains some ambiguity in this area, and it may not be easy to restrict the consideration of other sites at later stages in the development approval process.

Economy

The appraisal consultation document sets out a Summary of Economic Indicators. These are stated to relate to economic aspects which go beyond the issue of commercial viability per se, to issues of concern for public policy. They include calculation of effects on cargo owners, ship operators, net effects on road and rail users and providers, productivity growth across the economy as a whole, impact on foreign direct investment and trade, and benefits to particular industries inter alia. These would be familiar to those who have carried out port cost benefit studies for the international lending agencies like the World Bank. However, these agencies are now focussing on privatisation and a commercial approach.

There are a number of problems with the calculation of economic benefits. First, if capacity is going to be provided at a viable location in the UK, then the attribution of national benefits to an individual port is not valid, and there are simply local benefits to the particular region which obtains the development approval. Other things being equal, it could be argued that it would be  optimal to locate a port in the place where the regional benefits would be of the greatest value.  But in the case of a choice between port locations other things would not be equal, and the argument about which region would be most deserving of benefits, and where they would actually accrue in practice, could become highly contentious. Further where there is regional or national competition for benefits, this approach can easily become an argument for subsidy. 

A second problem is that the overall appraisal period is thirty years and the forecasts on which the benefits would depend might not be accurate for more than about five years. Third, some benefits could not be calculated at all. The problem is that there would be difficulty in establishing which of a number of alternative scenarios would prevail in the event that the project in question did not go ahead i.e. in defining the ‘without’ case. In particular where the question is one of a capacity shortfall, the effects would depend upon the assumptions regarding alternative provision either at other UK ports or by feeding from the Continent. The costs of lack of capacity also depend in principle on queuing, which grows exponentially with increases in the berth occupancy ratio beyond a threshold level. The cost of congestion could come out anywhere depending upon the assumptions put into the model about the overall availability of capacity, the parameters determining the queuing relationship and the networks which would be in operation in the absence of the scheme. In any case in modern shipping networks, particularly in the intermodal sector, it is simply accepted that there will be provision which avoids queuing.

On this basis, most of what would be carried out under this heading would not take us much beyond the understanding that there should be adequate provision of port facilities, and would compound the problem of trying to define efficient projects with good environmental characteristics. 

project appraisal under nata and the criterion of clear need 

The private sector character of the ports system and the principle of user pays are affirmed by the DTLR. Nevertheless, the principle of clear need implies intervention which adds a degree of protection to the market, whilst NATA requires a broad based approach which may in some respects be more appropriate to a planned than a private sector system. 

Summarising the projected approach to the development appraisal process, the starting point will still be with the ports themselves which would bring forward proposals. As a  first stage the port would carry out a strategic appraisal. This would have to show that there was a requirement for additional capacity which could be met to the satisfaction of users by the new project. Depending upon the final interpretation of the scope of NATA at the strategic level, it might have to include some consideration of environmental issues and integration with inland modes at other sites. In order to be feasible this would have to be at a basic level and be carried out on the basis of readily available information. 

The port would then focus on its own local area and optimise its project proposal in terms of engineering and operational design and also according to the full set of NATA criteria. During this process there could be negotiations with environmental interests and measures of mitigation could be developed. In some cases agreement between the parties could be reached at this stage. Major projects would be likely to be reviewed at Public Inquiries called in by the Secretary of State. At the Inquiry the application would be subjected to forensic examination The Public Inquiry would be project oriented, but, subject to the availability of information, it could deal with the question of alternative sites outside of the ports control at the strategic level. For projects called in by the Secretary of State there could be the possibility of a final selection process if a number of projects are under consideration at the same time. 

The problems lying in wait when there are a number of  competing projects in the pipeline, are first whether any of them can demonstrate clear need, and second which is the best in terms of NATA criteria. The question of need has already been explored at the Dibden Inquiry by Associated British Ports (ABP), which owns the Port of Southampton, and Hampshire County Council. ABP stated that they had fulfilled the requirements of NATA at the strategic and project level and determined a shortfall in capacity which could be met at Dibden Bay to the satisfaction of users. Thus need had been demonstrated. Hampshire County Council on the other hand, argued that three projects will be before the Secretary of State at about the same time, (the other two being the London Gateway and Bathside Bay at Harwich), and that the question of need will have to take into account the availability of the other sites and the fact that they could in principle satisfy any shortfall in supply. Objectors to other sites could use precisely the same argument.

The paradox arises from the fact that, although there may be a clear national need for further capacity, where there are a number of supply side options, this does not translate directly to a clear need for any one facility. At the level of the port’s strategic appraisal, the judgement is internal, and ports are likely to have very positive views about the prospects for their own projects. Once a development application has been lodged and there are a number of projects in the frame, the genie is out of the bottle, and the question of which is the best seems to demand an answer. Even prior to the lodging of development applications, other possibilities could well be raised, although in most cases they would not be well substantiated and would be unlikely to have much impact at an Inquiry. 

The present Inquiry procedure is project oriented, but it is not set up to evaluate alternative projects in detail. This is recognised by the DTLR, but the Inspector at the Dibden Bay Inquiry has already received a weighty Environmental Impact Assessment for London Gateway. In line with the DTLR approach in the Consultation on a Project Appraisal Framework outlined above, he ruled that he would not consider this, although objectors could have access to the documents and can raise issues arising from them. This has, however, led to an examination of alternatives at the strategic level. 

The issue of other projects arises again at the level of the decision, where the Secretary of State could be presented with a number of alternatives in fairly quick succession. Legally a decision on an individual project has to be taken on the basis of the evidence and advice presented at the relevant Inquiry, and extraneous information can not be brought into the equation at a late stage. So it would not be straightforward to take a decision in which all projects were considered together. The Secretary of State could decide that he could deal adequately with the issues by taking a set of individual decisions on a first come first served basis. If he wished to consider all projects together it could be necessary to have a new all embracing Inquiry, and this approach has been followed in certain cases outside of the ports sector.
 However, given the cost and complexity of the inquiries for major ports projects, without some method of simplification of the process, an all embracing Inquiry could prove to be impossibly difficult, expensive and time consuming. 

reform of the land use planning system

The final government policy document to be considered is a DTLR Green Paper which sets out proposals for fundamental change in the UK planning system. It describes a multi layered system in which Regional Planning Guidance provides a strategic framework in the eight English Regions and London, whilst development plans are produced by county authorities (structure plans), and district councils (local plans). Planning applications are submitted to the authorities which put the local plans in place.

The Secretary of State has three roles.

His Department sets out the planning policies that essentially drive the whole planning system and these are principally contained in 25 Planning Policy Guidance notes (PPGs) 

Planning Applicants who have had their application refused ….. have a right of appeal to the Secretary of State. 

Appeals are administered by the Planning Inspectorate which is an executive agency reporting to the Secretary of State. 

Nearly all appeals are decided by Inspectors, but a small number are recovered for decision by the Secretary of State. In addition the Secretary of State can call in planning applications which he believes should be decided by himself on the basis of a report by an Inspector. (27 DTLR 2001d 3.9 to 3.12)  

It would be generally expected that major items of transport infrastructure would be called in by  the Secretary of State. 

In the proposals for reform the Government states that it will review the whole body of the PPG series so that it concentrates on key planning policies that should be determined at national level. Following this the Green Paper States:-

We will also make clear statements of policy on the development of major infrastructure. A separate consultation document is being issued on new Parliamentary procedures for planning of major infrastructure. 


Investment in major infrastructure like airports and reservoirs is essential to continued 
economic growth. The process for making planning decisions about these projects takes 
too long, is expensive and is highly adversarial. We want to find a better way……

· In July 2000, we announced our proposals for a new approach.

· There will be clear statements of Government policy setting out our priorities for investment.

· a stronger regional framework for identifying investment needs and strategies

· robust arrangements for prior public consultation

· new Parliamentary procedures for approving projects in principle before detailed aspects are considered at public inquiry

· improved public inquiry procedures

· improved arrangements for compulsory purchase and compensation. 


(28 DTLR 2001d 6.4)   

The consultation process will shortly be concluded and there will be wide ranging changes in the planning system, although the final shape is not yet clear. What appears to be in prospect is that for major infrastructure projects (like Dibden Bay, Terminal 5 at Heathrow airport (T5), and the cross rail development Thameslink 2000), government will publish national policy statements which they hope will provide the framework for subsequent consideration in the planning system.
 In addition, for very large projects, government is also proposing a new parliamentary procedure, with each major projects being considered for allocation to it on a case by case basis. For the allocated projects Parliament will determine the need for and location of the project prior to a subsequent local Public Inquiry which will be limited in scope and length. 

issues arising from the proposals for reform

The major issue which arises from the government proposals relates to the way in which strategic aspects are dealt with in sectors where there is a choice of location. If one looks at the breadth of the analysis on an individual project, (as shown in the Dibden Bay development application in the Appendix), it is clear that, irrespective of NATA, neither the ports, nor the government for that matter, would be able to conduct an Inquiry covering this whole range of issues in detail at a number of sites, every time a major decision on development has to be taken. Even to conduct such an exercise once to produce a strategic plan would be too large an enterprise, particularly if all conceivable sites and all environmental considerations had to be included in the review. There has to be a simplifying method and there are two ways of approaching this. The first is the current approach which deals individually with projects brought forward by the ports in response to their perception of market needs. This requires a well developed context plus a set of rules which ensures that strategic requirements are met. It is essentially a private sector oriented approach with ports taking the development initiative and decisions taken sequentially. The second approach, which government is now considering, is to pre-qualify projects at the strategic level on the basis of a limited number of dominant criteria. Project design is then optimised and local environmental problems are mitigated at the Inquiry stage. Where the initiative lies in bringing forward projects is not quite clear.

In spite of the present uncertainties with regard to the development of the core rail freight network, any project which comes through the present project appraisal and Public Inquiry processes with a positive recommendation should be well integrated with inland modes, provide state of the art facilities, meet the requirements of potential users, and be designed from the outset so as to minimise environmental impact.
 
 The system scores well in terms of its rigour, comprehensiveness and transparency, whilst respecting the rights of objectors. The Dibden Bay Inquiry has shown that it can also take account of alternatives at the strategic level, and that developers can and do undertake detailed research into environmental issues and questions relating to integration with the inland modes in order to establish their case. The process is lengthy with four stages, preparation of the development application, proceedings, reporting and decision. For major ports projects, so long as there are no exceptional delays, this would be expected to take up to four years. (In the case of Dibden Bay the Inquiry the proceedings themselves will take about a year, with a similar time allowed for production of the Inspector’s report.) However, the planning of major ports is a complex process which should be started well in advance of the anticipated need and is always going to take some time.  

There are general issues arising out of the application of environmental policy and the operation of the present Public Inquiry system for major ports projects. These include effects on competition, the approach to the evaluation of alternative schemes, the time taken to complete the process, the potential for delay - particularly where the framework of supporting policies and local and regional plans is inadequate or outdated - and finally the cost to the ports of the whole process. Within the present system there is always the possibility that some plan or other will be under revision or incomplete, and this tends to lead to arguments from objectors that a decision would be premature and there should be further delay. Nevertheless, the Dibden Inquiry shows that this system does provide for an accommodation between planning, environmental and commercial needs at the local, regional and national levels. It also shows that the ports can focus on gaps in the planning context and work with the inspectors and other interested parties to resolve the problems that they present. 

On balance I would support a continuation of the present approach, although with attention being paid to means of increasing the efficiency of the process and shortening the overall timescale. I suspect that the radical approach, by which key decisions on major ports projects would be taken by Parliament, would lead to over-simplification of the issues, and poorer decisions. I also believe that it would be less consistent with the private sector character of the UK ports industry, and would compromise the rights of objectors.  
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appendix

application summary

Contents of  Dibden Terminal Environmental Statement


Foreword

1. The Application and the Need for Environmental Impact Assessment

2. Consultation and Process

3. Site and its Surroundings

4. The Proposal

5. Evolution of UK Container Ports

6. The Need for Expansion of the Port of Southampton

7. An Outline of the Main Alternatives Studied

8. Policy Context

9. Construction Methodology and Environmental Management

10. Employment Impacts

11. Traffic and Transport

12. Ecology and Nature Conservation

13. The Marine Environment

14. Navigation

15. Landscape and Visual Impacts

16. Lighting

17. Noise and Vibration

18. Air Quality

19. Agriculture

20. Archaeology and Cultural Heritage

21. Recreation and Tourism

22. Freshwater and Drainage

23. Ground Quality

24. Services

25. Mitigation and Monitoring Strategies

Source: Port of Southampton - Dibden Terminal Website

www.dibdenterminal.co.uk/SUMMARY/index.htm
For daily transcripts from the Dibden Bay Public Inquiry see.

www.planning-inspectorate.gov.uk/dibden/
N.B.  The short railway extension associated with the proposal was dealt with in a separate application under the Transport and Works Act.
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� N.B. Transport was the responsibility of the Department of the Environment, Transport and the Regions(DETR)  up to 2001 when, following re-organisation, it became part of the Department of  Transport, Local Government and the Regions (DTLR) . There has since been a further re-organisation and Transport is now a separate department.





� This covers the general outlines of  policy for the UK although the Devolved Administrations of Scotland, Northern Ireland have direct authority over planning decisions in these regions.


� Deep sea container capacity in the UK is concentrated in the south east. The only terminal outside of this area is at Liverpool and has a specialised role. By far the largest container port is at Felixstowe, followed by Southampton, with smaller scale facilities at Tilbury on the north bank of the Thames and Thamesport on the south bank. At the time the DTLR review was published the choice for large scale new development of deep sea container facilities appeared to be between Dibden Bay (Southampton) with a project for 1,850 metres of quay and Bathside Bay (at Harwich opposite Felixstowe) with 1,400 metres. Bathside Bay would be developed by Hutchison which already operates Felixstowe and Thamesport. Expansion there would increase concentration in the ownership of the sector. Dibden Bay is owned by Associated British Ports and development there would avoid the concentration on a single owner, although the end result would still be a virtual duopoly of deep sea container capacity in the south east.





The situation has now moved on with a new application for a deep sea container facility at Shell Haven. The application for this project, named London Gateway, was lodged at the end of January 2002 by P&O and Shell, and is for a large facility with some 2,100 metres of container quay and an ultimate capacity of some 3.5 million TEUS per annum. This is associated with plans to provide for a very large road and rail linked logistics centre on the same site. 





There are now three large projects for deep sea container capacity in the pipeline as well as a number of proposed smaller scale developments at existing terminals. 





� This equates broadly to general cargo.





� Although the short sea sector is very important for the achievement of government objectives for rail,  prospects in this sector must presently be regarded as problematical.





� The  EU has addressed this issue in a draft Port Services Directive.


� This may extend to other sites within a particular harbour, outside the promoter’s control, but which might in principle be developed by him.  A review of this nature was undertaken prior to the development of the Dibden Bay scheme.





� e.g. Motorway service stations on the M25.


� The T5 decision took a very long time and focussed attention on problems in the planning system. 


� There is a current example of the way this works in practice in the Dibden Bay Application and Inquiry.





� The Appendix shows the structure of the Dibden Bay development application giving an indication of the breadth of the analysis and the coverage of environmental issues.






