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Introduction

Some seven years have passed since Australian state governments embarked on port corporatisation programs.  Since that time some regional bulk ports in Victoria – Geelong and Portland – were privatised and with the exception of  the Western Australian government which opted for commercialisation, all other Australian states have set in place some form of corporatisation model.  The objectives of port reform were part of a broader government agenda aimed at reforming the public sector performance more generally.  The policy for port reform was an endeavour to improve efficiency in the port environment notably by distancing government from day to day operations – that element that was seen to be the cause of suboptimal port performance.

Undoubtedly reform has improved port performance (Hirst 2000) but dissatisfaction persists that the various corporatisation models have failed to ‘deliver the goods’.  Clearly the objective has not been met and political input  continues to impede commercial objectives.  Hirst has argued, for example,  that ‘while the corporatised ports are far more responsive to customer needs and are prepared to work more closely with their customers to obtain better transport solutions, many continuing disadvantages with the corporatised structure persists which portrays considerable and on-going bureaucratic and political interference in port issues that can affect port operations, delay unnecessary capital and other expenditure and cause delays to projects required to meet market development needs, basically to suit short term government agendas’ (Ibid).  

The problem associated with political interference is widespread globally and certainly not restricted to Australian port models.  It has been suggested that in Europe, for example, the problem is one of a ‘political management structure’ which has impeded many public port organisations from developing enough flexibility and versatility to cope with a lack of productivity and innovation and to respond to structural changes in the world economy’ (Notteboom and Winkelmans 2001).

Brooks (2001)  suggests further that the issue of suboptimal port performance may be a product of port governance and whether commercially-oriented governance structures work to deliver the expectations of both government and the community?’  She has argued that ‘in the traditional private sector model, corporate governance is the structure, roles and responsibilities that provide the means by which the organisation is managed as an economic entity, based on the objectives of the corporation’.  Good governance, she argues further, requires ‘the imposition of a system of rules and responsibilities compatible with the strategic intent of the organisation and its vision of the future’.  Indeed, performance of the firm, she argues, is a product of industry structure and strategy and effectiveness of the strategy is a function of “fit” or how consistent or congruent all of the organisation dimensions are with the strategy’.

This paper argues that the fundamental problem of corporatisation lies with the various models themselves, with the legislation under which ports were corporatised and the inability of government to establish a model which,  while imposing commercial demands and expectations,  has been unable to set in place a structure which has allowed commercial freedom, independence from political control and the ability to respond to market demands.  While commentators (Hirst 2000, Meyrick 2000) argue that political interference is the cause of port inefficiency this is a somewhat erroneous and myopic view.  Political interference is not the cause of port inefficiency but an effect  of something more endemic - of a model and legislative framework which is not appropriate for any commercially focused  operation – government owned or otherwise.

In the case of Australian ports and the corporatisation models, the focus of research and debate should not be on political interference as a cause of suboptimal performance, it should be on something more fundamental – that is political interference is an effect of an inappropriate legislative framework and business model and while that legislative framework and business model persists, political interference will remain.  Contradiction within government policy and objectives remain for despite the rhetoric that public sector corporatised entities are expected to operate as commercially focused businesses, governments have failed to set in place an effective and appropriate business model – indeed governments have opted for a business model which ensures that political control is, by legislation,  mandatory.  

Ports as market oriented businesses

What then constitutes an effective business structure for corporatised ports?  And why is it that, to date, that structure has alluded the reformers of ports?  Arguably reform in ports initially focused on operational efficiency and that the port corporations were expected to operate ‘at least as efficiently as any comparable business’ (NSW Ports Corporatisation and Waterways Management Bill 1995).  The restructured port model has addressed efficiency issues and, undoubtedly, has improved productivity and efficiency significantly (Hayes 1995).  Downsizing, outsourcing and/or closing down of unprofitable port assets all have led to increased efficiency.  Furthermore, the introduction of a more equitable accounting system, a more efficient pricing structure with community service obligations now funded by Treasury rather than being cross-subsidised by other commercial operators in the port, and the selling off of unprofitable operations all have led to improvements in the bottom line.

Operational efficiency, however, is a necessary but not sufficient condition for business success.  The purpose of corporatisation has been to enable government owned businesses to operate as efficient and effective businesses.  The effective transformation from a traditional public sector utility to a commercially focused company requires more than a name change, however.  If business success and commercial viability is the aim of corporatisation then, like effective operations in any business, an appropriate business model and structure is required with a constitution which focuses on these objectives and a regulatory and legislative regime set in place which ensures that constitutional issues are not violated.  

The corporatisation model in existence is a bastardisation of that originally planned in New South Wales (NSW) – the Australian state at the forefront of the corporatisation push in the late 1980s and which set the pattern for other states to follow.  Indeed what we have in place is an amalgam of the traditional public sector utility and the statutory authority.  The original corporatisation model introduced by the Greiner coalition government in NSW was that of a Government Owned Company.   The passing of the NSW State Owned Corporatisations Act 1989  meant that former statutory authorities, including ports, would be transformed into Government Owned Companies (GOCs).  This meant that port companies would have a constitution consisting of a Memorandum and Articles of Association which defined the nature of the company and the manner in which the affairs of the company were to be conducted (Ford et al 1997).  The Memorandum and Articles of Association would be registered with the Australian Securities Commission
 and a company would be created.  The regulatory body in existence would oversee performance of the newly formed GOC and ensure that conditions of the company’s constitution and of Corporations Law were met.  

Ports, under this policy, were to be created as GOCs with government being the sole shareholder.  Under this model ports would be established and be subject to identical regulatory regimes and legislation as any other private sector company.  

The enabling legislation and resultant model was amended, however, following the defeat of the Greiner government in 1995 by the newly elected Labor government with the passing of the State Owned Corporations Amendment Act 1995.  Under the amended legislation, ports would be established not as GOCs but as Statutory State Owned Corporations (SSOC).  Under this model ports would be corporatised by statute and a Memorandum and Articles of Association would not be registered with the Australian Securities Commission and the ports would be immune from the conditions of Corporations Law.  Rather establishment  by statute meant just that - they would be subject to the conditions of the statute under which they were created.

Bottomley (1994) points out that there are some fundamental differences between a Government Owned Company and a Statutory State Owned Corporation.  He argues that a GOC  is  ‘a body corporate that is incorporated either under Corporations Law or under one of the state or territory Associations Incorporations Act, and in which government has a controlling or substantial interest’.  Under this model a GOC is no different to any private sector company in so far as it is subject to identical regulatory and legal requirements.

Statutory State Owned Corporations, on the other hand, are created  ‘….by specific legislation;  this means that there is the potential for some degree of parliamentary input and scrutiny in their creation.  It also means that ‘tailor-made’ provisions, such as those relating to accountability and ministerial control, can be built into the legislation (Ibid)

The distinction between the models, Bottomley suggests, whether the organisation is subject to Corporations Law or to the conditions of the statute and specific legislation is crucial to the current debate.  The difference between  a company incorporated under Corporations Law or by or pursuant to a statute, Ford et al argue, is that the company’s constitution spells out the nature of the company as well as   ‘regulations for the internal government of the company on such matters as the rights and duties of members, the appointment of directors,  the powers of the board of directors, the conduct of meetings of the board and of the members and the manner in which the affairs of the company are to be conducted (Ibid).

This requires a rigid operating framework and a regulatory regime which oversees that conditions of the company’s constitution are neither breached nor abused to suit political or other gains.  

Corporatised ports established as  SSOCs, on the other hand, are quasi private sector companies.  They are expected to operate like their private sector counterparts, but are not subject to Corporations Law but are subject to the provisions of the statute under which they were enacted.  Under this model Ministers of the Crown hold pivotal roles in the structure and operation of the organisation – Ministerial input is mandatory and is embedded in the legislation.              

Under this model, ports as SSOCs are not the same as a GOC  but are by their respective legislation subject to ministerial/political control which, unless that statute is amended, cannot be removed.   

In addition, not only are the port corporations immune from the rigid legal and regulatory requirements of Corporations Law and the Australian Securities and Investment Commission but there is inherent in the legislation the provision that ministerial responsibility is to serve other than commercial needs – the public good, social and community interests, for example.  The ability to exercise ministerial power for other than commercial purposes which may be in direct contrast to the objectives of the  port corporation,  is thus also embedded in the legislation.

The difference between a port created as a GOC or as a SSOC is significant.  If the government owned company model had been implemented, NSW ports would have had the legal status of a company registered under the Corporations Law with government holding all the shares.   Under this model  the port company would continue to have input from the Ministers as shareholders and,  like any private sector company, shareholders do have a say in the direction of a company.  Under this model, however,  the exercise of shareholder power to meet political  or other non commercially oriented gains, would arguably be less blatant and  significantly reduced provided, of course, that this had not been articulated in the Memorandum and Articles of Association.  Indeed,  the regulatory and legal regimes in place  would ensure that the constitutional conditions of the company were not overtly violated to meet political or other non commercial demands.

The creation of a port under a statute, on the other hand, does not create a common law corporation.  Rather Ford (Ibid) argues, it creates “a new kind of corporation which might or might not be meant to possess all or more or less of the qualities with which a common law corporation was endowed”.  Indeed, the revised model, Wettenhall suggests, represents ‘a new wave of efforts to underline the corporate, commercial and entrepreurial character of public enterprise management with overseeing boards similar to those functioning in large private enterprises, but at the same time providing for the exercise of ultimate strategic responsibility by Ministers’.

It is the fundamental difference between the two models which has endowed the Minister with particular powers that can be applied to satisfy short term political gains.  The ability to pursue this option periodically leads to a conflict between the objectives of the operators driven by commercial imperatives and the shareholding ministers who may or may not use their   power to pursue political or other ends.  

Under the existing model the restructured port corporation is designed to closely mimic that of a private sector company but the reality is such that legislation has established a particular organisation structure that ensures that shareholding ministers are central to the corporation’s operation and which, from time to time, can impede the realisation of commercial objectives to suit short term political ends (Everett and Robinson 1998)..

Effective organisation structure for ports?

Legislation and the implementation of a SSOC has not only created a model where ministerial intervention is embedded in the legislation but also the ability to use this power to serve other than commercial objectives   It  has,  in addition,  prevented the creation of an effective corporate structure and business model for ports.  The effective operation of any commercially focused business requires an appropriate corporate and business structure model which enables the organisation to pursue commercial objectives.  In this regard corporatised ports, established as government owned businesses,  are no different to any commercially oriented private sector company.  Effective implementation and success in any organisation, Johnson and Scholes (1999) argue requires cohesion and  commitment to a strategy or a ‘direction and scope…over the long term which achieves advantage for the organisation through its configuration or resources within a changing environment, to meet the needs of markets and to fulfil stakeholder expectations’.

This, Porter (1996) and Hamel and Prahalad (1994) argue,  requires a cohesive plan adopted uniformly throughout the organisation with commitment at all levels.  It demands an effective business model and corporate strategy comprising a number of essential features.

Firstly, it requires a consistent and cohesive corporate strategy which,  in itself, has posed some particular problems.  The functions, responsibilities and expectations imposed on ports have  changed significantly over the past decade or so – from a public utility, to an operator, to a landlord, to a trade facilitator and now to a commercially focused business.  More recently Robinson (2002) has argued that ports are elements in a value driven chain.  The changing expectations and strategies of ports in recent times makes it crucial that the organisation has a clearly thought out and articulated corporate strategy.  

Secondly, not only must the organisation have a clear understanding of the business it is in and its corporate strategy, Hamel and Prahalad (1994)  argue, it must also have a clearly articulated and comprehensive strategic intent, or vision, which spells out the objectives and long term goals of the organisation.  Porter (1996)  further argues  that not only must there be a uniform corporate intent but there must also be a clear direction on how the company will achieve these goals – how it will position itself to meet these objectives and challenges.  Arbuably  the strategic intent and direction must be adopted universally throughout the organisation if it is to be implemented successfully.

In the case of ports, Brooks (2000)  suggests, good governance requires the imposition of a system of rules and responsibilities compatible with the strategic intent of the organisation and its vision of the future.  Performance of the firm then is a product of industry structure and strategy and effectiveness of the strategy is a function of “fit” or how consistent or congruent all of the organisation dimensions are with the strategy.  In the case of corporatised ports the adoption of a strategic intent universally adopted throughout the organisation may not be possible.  Indeed as discussed above the objective of the shareholding ministers may differ from those of the port operators or the board and a strategic intent common to all levels of the organisation may be difficult to implement. 

Arguably, an effective business model requires the integration of activities and people both horizontally and vertically.  Horizontal integration focuses on operational efficiency – it ensures that appropriate resources are allocated, it avoids duplication of activities and enhances the likelihood of successfully integrating different organisational functions.  Vertical integration, however,  is of crucial importance enhancing commitment and  the adoption of common goals and objectives throughout the organisation ensuring that all within the organisation are striving to set these in place.

Corporatised ports: inefficient businesses or structural dysfunction?

Corporatised ports have had expectations imposed on them that they operate as viable and effective businesses – this was the rationale behind reform.  Ports and indeed many corporatised entities, however, have been unable to meet these demands because they have not been established as their private sector counterparts.  While part of the ports’ enabling legislation may state that they are to pursue commercial objectives and operate as effective businesses,  and  although the executive and board may be driven by these objectives,  the shareholding ministers  have responsibilities other than the successful running of a port, for example,  the delivery of the public good.    More recently  Robinson (2002) has argued   that the delivery of value associated with the ‘public good’ may conflict also with that associated with business efficiency.  It is not an uncommon occurrence, he argues,  that ports cannot perform free from political intervention which may serve neither the value associated with the public good nor that of business efficiency, but is in fact driven to serve short term goals designed to keep government in power.   
The problem then is not that ports are performing suboptimally as a result of political interference but the reason behind this – the legislation and business model set in place.  The corporatisation model adopted cannot deliver commercial objectives exclusively           – the ministers may dictate otherwise and this may be in direct contrast to the interests of the operators.

Concluding comments

Statutory corporations, be they ports, railways or other SSOCs                                           are frustrated by their inability to operate as commercially oriented and market driven businesses and by their inability  to operate independently of political and bureaucratic control.  The relevant issue is, however, not that political interference is the cause of sub-optimal performance.  Rather the problem results from  a legislative framework which has set in place a corporate structure which stipulates that ministerial input is mandatory – that suboptimal performance is, in fact, an effect of the legislation.  While this model persists the effect of that model will also persist.   If government owned corporations are to operate as commercially focused businesses then they must not be constrained by ministers and by a framework in which non-commercial or other non-market focused interests may be pursued and indeed may have priority. 

It is the model, the legislation, that is inappropriate and which must be amended to exclude input from shareholding ministers for other than commercial objectives..   Addressing political interference under existing legislation is tackling the effects of a more endemic problem, the model and enabling legislation.   
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